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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 01 July 2020 09:55
To: Rory McKenna <Rory.Mckenna@3csharedservices.org>; Richard Pitt <Richard.Pitt@3csharedservices.org>;
Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Pre‐action letter: 20/01138/OUT (95 Bannold Road, Waterbeach)
Dear Sirs
Please see the attached pre‐action letter concerning planning application 20/01138/OUT (95 Bannold Road,
Waterbeach).
Kind regards
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Consortium
Ltd

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

1 July 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Sirs
Judicial Review Pre-action Protocol Letter: 20/01138/OUT
(1) The South Cambridgeshire District Council (the “Council”) is the prospective defendant in a claim
for judicial review. A copy of this letter has been sent to the Council by first class post at the
address written above.
(2) The prospective claimant is the Fews Lane Consortium Ltd (the “Consortium”), The Elms, Fews
Lane, Longstanton, CB24 3DP. The Consortium is a community action group that represents the
interests of local residents in issues of planning and development.
(3) The claim concerns the Council's consideration of planning application 20/01138/OUT for outline
planning permission with all matters reserved except for access for the demolition of the existing
house and the erection of five dwellings at 95 Bannold Road, Waterbeach, Cambridge CB25 9LQ.
(4) The prospective claimant considers the applicant to be an interested party. A copy of this letter
has been sent to the applicant, Mr Sanders, at 10 Reubens Road, Landbeach, Cambridge CB25 9FE.
(5) Article 7(1) of the Town and Country Planning (Development Management Procedure) (England)
Order 2015 (the "2015 Order") states that an application for planning permission must “include
the particulars specified or referred to in the form”.
(6) The application form states that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(7) The land outlined in red on the location plan for application 20/01138/OUT fails to include all the
land necessary to carry out the proposed development as it does not include all of the land
required for visibility splays.
(8) Furthermore, there is no evidence that the requirements of Article 13 of the 2015 Order, which
concerns notification to owners of land to which the application relates, has been satisfied in
regards to the land necessary for visibility splays.

The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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(9) Section 327A of the Town and Country Planning Act 1990 states that:
“(1) This section applies to any application in respect of which this Act or any provision made
under it imposes a requirement as to—(a) the form or manner in which the application must
be made; (b) the form or content of any document or other matter which accompanies the
application. (2) The local planning authority must not entertain such an application if it fails to
comply with the requirement."

(10) Accordingly, it would be unlawful for the Council to proceed with the consideration of this
application unless or until the relevant requirements have been fulfilled.
(11) Should the Council decide to grant outline planning permission on the basis of this application, the
Consortium will seek an order quashing the Council’s decision, a declaration that the Council erred
in law, and an order that the Council pay the Consortium’s costs in the claim.
(12) The Consortium would prefer to resolve this dispute without the need for legal proceedings to be
issued and would agree to participate in an appropriate form of ADR.
(13) The Consortium intends to issue proceedings as an Aarhus Convention claim pursuant to Parts
45.41 – 45.45 of the Civil Procedure Rules because the claim challenges the legality of a decision of
a body exercising a public function which is within the scope of Article 9(2) of the UNECE
Convention on Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters agreed at Aarhus, Denmark on 25 June 1998 (the Aarhus Convention).
(14) The Consortium has not yet arranged funding for this claim. Nevertheless, the Consortium does
not envisage that it will be necessary to propose any variation of the standard limits on recoverable
costs as stated in Parts 45.43(2)(b) and 45.43(3) of the Civil Procedure Rules.
(15) Should it become necessary to issue a claim, a statement of the prospective claimant’s financial
resources and a statement of financial support received will be provided to the prospective
defendant at the earliest opportunity once financial support has been arranged and, in any event,
will be served with the claim form.
(16) The Consortium’s address for the response and service of documents is: Fews Lane Consortium
Ltd, The Elms, Fews Lane, Longstanton, Cambridge CB24 3DP. Please note that the Fews Lane
Consortium Ltd does NOT accept service by email.
(17) The Consortium would like to propose a reply date of 15 July 2020, which is 14 days from the
date of this letter.
Kind regards

Daniel Fulton
Director
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From: Stephen Reid
Sent: 13 July 2020 14:26
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Sexton Michael <Michael.Sexton@greatercambridgeplanning.org>; Nigel Blazeby
<Nigel.Blazeby@greatercambridgeplanning.org>; Carter Chris <Chris.Carter@greatercambridgeplanning.org>; Rory
McKenna <Rory.Mckenna@3csharedservices.org>; Richard Pitt <Richard.Pitt@3csharedservices.org>
Subject: FW: Pre‐action letter: 20/01138/OUT (95 Bannold Road, Waterbeach)

Dear Mr Fulton
I apologise for the delay in responding to the attached letter.
The relevant planning application was on the Agenda for matters to be considered
by the Planning Committee at their meeting on 8th July but by affirmation of all
members it was agreed the application would be withdrawn from the Agenda.
Subsequently, I have been advised that the Agent for the applicant has withdrawn
the application although notice of such withdrawal of the application does not yet
appear on the Council’s website but I understand this is expected shortly.
I also understand that a new planning application is to be made with an amended
red line location plan.
If you have any queries please let me know.
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.
1
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We will make sure our clients are aware of the Practice’s complaints procedure.
We will agree key deadlines/operational requirements with clients within 5 working days.
We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 01 July 2020 09:55
To: Rory McKenna <Rory.Mckenna@3csharedservices.org>; Richard Pitt <Richard.Pitt@3csharedservices.org>;
Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Pre‐action letter: 20/01138/OUT (95 Bannold Road, Waterbeach)
Dear Sirs
Please see the attached pre‐action letter concerning planning application 20/01138/OUT (95 Bannold Road,
Waterbeach).
Kind regards
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

1 July 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Sirs
Judicial Review Pre-action Protocol Letter: 20/01138/OUT
(1) The South Cambridgeshire District Council (the “Council”) is the prospective defendant in a claim
for judicial review. A copy of this letter has been sent to the Council by first class post at the
address written above.
(2) The prospective claimant is the Fews Lane Consortium Ltd (the “Consortium”), The Elms, Fews
Lane, Longstanton, CB24 3DP. The Consortium is a community action group that represents the
interests of local residents in issues of planning and development.
(3) The claim concerns the Council's consideration of planning application 20/01138/OUT for outline
planning permission with all matters reserved except for access for the demolition of the existing
house and the erection of five dwellings at 95 Bannold Road, Waterbeach, Cambridge CB25 9LQ.
(4) The prospective claimant considers the applicant to be an interested party. A copy of this letter
has been sent to the applicant, Mr Sanders, at 10 Reubens Road, Landbeach, Cambridge CB25 9FE.
(5) Article 7(1) of the Town and Country Planning (Development Management Procedure) (England)
Order 2015 (the "2015 Order") states that an application for planning permission must “include
the particulars specified or referred to in the form”.
(6) The application form states that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(7) The land outlined in red on the location plan for application 20/01138/OUT fails to include all the
land necessary to carry out the proposed development as it does not include all of the land
required for visibility splays.
(8) Furthermore, there is no evidence that the requirements of Article 13 of the 2015 Order, which
concerns notification to owners of land to which the application relates, has been satisfied in
regards to the land necessary for visibility splays.

The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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(9) Section 327A of the Town and Country Planning Act 1990 states that:
“(1) This section applies to any application in respect of which this Act or any provision made
under it imposes a requirement as to—(a) the form or manner in which the application must
be made; (b) the form or content of any document or other matter which accompanies the
application. (2) The local planning authority must not entertain such an application if it fails to
comply with the requirement."

(10) Accordingly, it would be unlawful for the Council to proceed with the consideration of this
application unless or until the relevant requirements have been fulfilled.
(11) Should the Council decide to grant outline planning permission on the basis of this application, the
Consortium will seek an order quashing the Council’s decision, a declaration that the Council erred
in law, and an order that the Council pay the Consortium’s costs in the claim.
(12) The Consortium would prefer to resolve this dispute without the need for legal proceedings to be
issued and would agree to participate in an appropriate form of ADR.
(13) The Consortium intends to issue proceedings as an Aarhus Convention claim pursuant to Parts
45.41 – 45.45 of the Civil Procedure Rules because the claim challenges the legality of a decision of
a body exercising a public function which is within the scope of Article 9(2) of the UNECE
Convention on Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters agreed at Aarhus, Denmark on 25 June 1998 (the Aarhus Convention).
(14) The Consortium has not yet arranged funding for this claim. Nevertheless, the Consortium does
not envisage that it will be necessary to propose any variation of the standard limits on recoverable
costs as stated in Parts 45.43(2)(b) and 45.43(3) of the Civil Procedure Rules.
(15) Should it become necessary to issue a claim, a statement of the prospective claimant’s financial
resources and a statement of financial support received will be provided to the prospective
defendant at the earliest opportunity once financial support has been arranged and, in any event,
will be served with the claim form.
(16) The Consortium’s address for the response and service of documents is: Fews Lane Consortium
Ltd, The Elms, Fews Lane, Longstanton, Cambridge CB24 3DP. Please note that the Fews Lane
Consortium Ltd does NOT accept service by email.
(17) The Consortium would like to propose a reply date of 15 July 2020, which is 14 days from the
date of this letter.
Kind regards

Daniel Fulton
Director
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From: Stephen Reid
Sent: 27 July 2020 14:16
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Sharon Brown <Sharon.Brown@greatercambridgeplanning.org>; Nigel Blazeby
<Nigel.Blazeby@greatercambridgeplanning.org>; Smith Jemma <Jemma.Smith@scambs.gov.uk>; Sexton Michael
<Michael.Sexton@greatercambridgeplanning.org>
Subject: 95 Bannold \|road waterbeach 20/01138/Ol

Dear Mr Fulton,
In the light of your letter of 1st July in relation to the site at 95 Bannold Road,
Waterbeach and being mindful that when a new application is received you might
once again raise the issue of visibility splays ( if the red line location plan does not
show these within the red line where they form part of the existing adopted
highway) a copy of your letter was sent to Counsel ,Mr Charles Streeten of Francis
Taylor Building , to advise .
I was also mindful that you have raised matters as to the nature of visibility splays
on at least one other occasion previously and where I was unable to persuade you
as to the validity of an application where visibility splays were not included in the
relevant red line location plan
A copy of Mr Streeten’s advice is attached and we would ask for your
early comments if it is was your intention to again issue a letter before action in
relation to visibility splays. Preferably we would like to have a substantive response
within the next 8 working days unless you say that for some reason that would
cause you a difficulty in which case please explain why.
May we also invite you to consider taking your own advice from Counsel instructed
at your end as to the attached so that if there are any contrary views we can put
these to Mr Streeten at the earliest opportunity.
In the event that you do not provide substantive comments as to the attached but
you issue a Pre-Action protocol letter as to any new application in relation to 95
Bannold Road, Waterbeach, we reserve the right to refer to the attached advice .
1
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Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Stephen Reid
Sent: 20 July 2020 14:12
To: Nigel Blazeby <Nigel.Blazeby@greatercambridgeplanning.org>
Cc: Sharon Brown <Sharon.Brown@greatercambridgeplanning.org>; Carter Chris
<Chris.Carter@greatercambridgeplanning.org>; Sexton Michael <Michael.Sexton@greatercambridgeplanning.org>;
Smith Jemma <Jemma.Smith@scambs.gov.uk>
Subject: SOUTH CAMBS ADVICEJuly20th

Dear Nigel,
If you or colleagues have any comments please let me know.
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)
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SOUTH CAMBRIDGESHIRE DISTRICT COUNCIL
APPLICATION REFERENCE 20/01138/OUT
95 BANNOLD ROAD, WATERBEACH, CAMBRIDGE, CB25 9LQ
APPLICATION OF ARTICLE 7 OF THE TOWN AND COUNTRY PLANNING (DEVELOPMENT
MANAGEMENT PROCEDURE) (ENGLAND) ORDER 2015
_____________________
ADVICE
_____________________
Introduction
1. I am asked to advise South Cambridgeshire District Council (“the Council”) regarding what
purports to be a letter sent pursuant to the pre-action protocol for judicial review sent by
‘Fews Lane Consortium Limited (“the Consortium”) on 1 July 2020. The Consortium
proposes to challenge a decision, if taken, to grant planning permission for development
under application reference 20/01138/OUT (“the Application”) described as “outline
planning permission with all matters reserved except for access for the demolition of the
existing house and the erection of five dwellings” (“the Development”) at 95 Bannold
Road, Waterbeach, Cambridge, CB25 9LQ (“the Site”).
2. The basis of the Consortium’s proposed claim is an allegation that any decision to grant
planning permission for the Development would not accord with the requirements
imposed by the Town and Country Planning (Development Management Procedure)
(England) Order 2015 (“the 2015 Order”) and thus would also be in breach of section 327A
of the Town and Country Planning Act 1990 (“the 1990 Act”). Specifically, it is alleged that
the land outlined in red on the location plan for the Application does not include all of the
land necessary to carry out the proposed development as it does not include all of the
land required for visibility splays.
Summary of Advice
3. For the reasons set out further below I am of the opinion that:
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a. The Council granting planning permission for development which relies on
adopted highway land outside the red line site boundary as part of the visibility
splays is not, in my view, in breach of the requirements of the 2015 Order.
b. At present, it would appear that there is land falling outside the red line Site
boundary which will be developed. The red line should therefore be amended to
include this land. However, it is not necessary to include in that amended
boundary all of the land required as visibility splay. Provided the land on which
operational development will take place is within the red line boundary, and the
remaining land is adopted highway, I am of the view that the requirements of the
2015 Order will be complied with.
c. Even if I am wrong in relation to the above, the prospect of a claim for judicial
review succeeding is low.
Law
The Statutory Scheme
4. The 2015 Order is made, inter alia, pursuant to section 59 of the 1990 Act. It dictates the
procedure by which planning applications must be determined.
5. Section 327A of the 1990 Act states:
“(1) This section applies to any application in respect of which this Act or any
provision made under it imposes a requirement as to—(a) the form or manner in
which the application must be made; (b) the form or content of any document or
other matter which accompanies the application.(2)The local planning authority
must not entertain such an application if it fails to comply with the requirement."
6. Thus a local planning authority should not entertain an application for planning
permission unless it complies with the requirements of the 2015 Order.
Non-Compliance with the DMOP

2
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7. It should, however, be noted that notwithstanding the apparently strict wording of
section 327A, the High Court has made clear that a breach of the requirements in the
2015 Order does not, necessarily, mean that a grant of planning permission will be
quashed (see R (Bishop) v Westminster CC [2017] EWHC 3102 (Admin) at para. 23). Rather,
the court retains its discretion regarding whether or not to quash a planning permission
granted in breach of the 2015 Order. Indeed, in a case where it is ‘highly likely’ that the
outcome would not have been substantially different absent the error, the court is under
a duty pursuant to section 31 of the Senior Courts Act 1981 (as amended) to refuse both
permission for judicial review and relief.
8. Thus, whilst local planning authorities should always seek to ensure that the requirements
of the 2015 Order are properly followed, it may be that an inadvertent failure to follow
the procedural requirements set down is not fatal to a grant of planning permission.
Article 7 of the 2015 Order
9. Article 7 of the 2015 Order is entitled “General requirements: applications for planning
permission including outline planning permission”. Article 7(1)(b) requires that an
application for planning permission must “include the particulars specified or referred to
in the form”. It should also be noted that Article 7(1)(c) requires the application be
accompanied inter alia by (i) a plan which identifies the land to which the application
relates; (ii) any other plans, drawings and information necessary to describe the
development which is the subject of the application.
10. The section of the application form to which the Consortium refers reads:
“The application site must be edged clearly with a red line on the location plan. It
should include all land necessary to carry out the proposed development (e.g. land
required for access to the site from a public highway, visibility splays (access around
a road junction or access, which should be free from obstruction), landscaping, car
parking and open areas around buildings).”
11. This is also reflected in the Government’s Planning Practice Guidance (“PPG”) which says
at reference ID 14-024-20140306:
“The application site should be edged clearly with a red line on the location plan. It
should include all land necessary to carry out the proposed development (eg land
required for access to the site from a public highway, visibility splays, landscaping,
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car parking and open areas around buildings). A blue line should be drawn around
any other land owned by the applicant, close to or adjoining the application site.”
12. In interpreting these words it is important not to lose sight of their context. They have not
been drafted as would a policy, still less with the care given to the drafting of legislation.
In both cases are intended as practical guidance to those completing an application for
planning permission. They should therefore be read with a considerable degree of
common sense and not subjected to exegetical legal analysis. If authority is required for
this proposition, it is to be found in R (Solo Retail Limited) v Torridge DC [2019] EWHC 489
(Admin) at para. 33.
Analysis
13. The particular issue upon which I am asked to advise relates to the location of the visibility
splays required by the Highway Authority to ensure the access to the Development is safe.
Essentially, the visibility splays required for the proposed access extend beyond the red
line boundary. I am instructed, however, that all the land outside the red line boundary
covered by those visibility splays is within the existing adopted highway.
14. The issue, therefore, is whether planning permission for the Development can be granted,
notwithstanding that an area included within the visibility splay is on adopted highway
outside the red line boundary. My view is that it can:
a. Firstly, the text of both the application form and the guidance refers to “all land
necessary to carry out the proposed development”. In my view, the word
development is of central importance. If land is not being developed, it does not
need to be included within the red line boundary. Thus, although land that is not
adopted highway such that its use needs to be changed to be used as a visibility
splay, it may need to be shown within the red line boundary, where the land used
for the visibility splay is already adopted highway, and no operational
development is required, it does not need to be included within the red line.
b. Secondly, an over literal reading of the application form and PPG would create
absurd results. As those instructing rightly point out, both refer to car parking and
open areas around buildings. However, if the development proposed does not
include any car parking it plainly would not be invalid if the red line on the location
plan did not show land for car parking. Similarly, if the application was such that
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the footprint of a proposed building meant there were to be no open areas
around it, the effect of the application form is clearly not intended to be that the
application is invalid because it fails to show any open areas. On the contrary, as
both the form and the PPG make clear, the references given are mere examples,
and are not intended to be prescriptive or exhaustive. Ultimately, what land is
necessary to carry out the proposed development will be a matter of judgement
for the local planning authority to determine on the facts of any given case.
15. I should add, as a caveat to the above (and leaving aside the questions which arise where
works are carried out pursuant to an agreement under section 278 of the Highways Act
1980), that if operational development such as engineering works are required to provide
or alter an access, this may amount to development and should, therefore, be included
within the red line boundary.
16. Applying these principles, in my opinion:
a. Provided that all of the relevant land upon which works to create the access for
the Development fall within the red line boundary, the Council would be entitled
to conclude that the land necessary to carry out the proposed development does
not include land falling within the visibility splays but outwith the red line
boundary, which is adopted highway.
b. Looking at the plans, it would appear that there is land outside the red line
boundary which will need to be developed to provide the access to the proposed
development. The red line boundary should be amended to include this land.
c. Provided that the red line boundary is amended to include the land upon which
operational development is required to provide the access, it is not necessary to
include within the red line boundary other land which is adopted highway and
forms part of the relevant visibility splay.
17. I do not, therefore, agree with the Consortium’s reasons for asserting that it would be a
breach of the 2015 Order or unlawful to grant planning permission for the Development.
However, in my view the red line boundary will need to be amended to include land on
which operational development is proposed.
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18. Moreover, even if I am wrong about that, I am of the view that the prospects of bringing
a successful claim for judicial review would be low. I cannot see what prejudice could be
said to result from not including adopted highway land forming part of the visibility splay
within the red line boundary for the development and, in any event, a claim for judicial
review would be likely to be refused permission and/or relief pursuant to section 31 of
the Senior Courts Act 1981 on the basis that it is highly likely the outcome would not have
been substantially different absent any error of law identified.

Conclusion
3. My conclusions are set out further in the summary of advice above. If I can be of any
further assistance, those instructing should not hesitate to contact me.
Charles Streeten
Francis Taylor Building
20 July 2020
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 27 July 2020 14:24
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Cc: Sharon Brown <Sharon.Brown@greatercambridgeplanning.org>; Nigel Blazeby
<Nigel.Blazeby@greatercambridgeplanning.org>; Smith Jemma <Jemma.Smith@scambs.gov.uk>; Sexton Michael
<Michael.Sexton@greatercambridgeplanning.org>
Subject: Re: 95 Bannold \|road waterbeach 20/01138/Ol
Dear Mr Reid,
Thank you for your email. We will have comments to make in response to Mr Streeten’s advice and will have those
comments to you within the next 8 working days.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

On 27 Jul 2020, at 2:16pm, Stephen Reid <Stephen.Reid@3csharedservices.org> wrote:

Dear Mr Fulton,
In the light of your letter of 1st July in relation to the site at 95 Bannold
Road, Waterbeach and being mindful that when a new application is
received you might once again raise the issue of visibility splays ( if the
red line location plan does not show these within the red line where they
form part of the existing adopted highway) a copy of your letter was
1
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sent to Counsel ,Mr Charles Streeten of Francis Taylor Building , to
advise .
I was also mindful that you have raised matters as to the nature of
visibility splays on at least one other occasion previously and where I
was unable to persuade you as to the validity of an application where
visibility splays were not included in the relevant red line location plan
A copy of Mr Streeten’s advice is attached and we would ask for your
early comments if it is was your intention to again issue a letter before
action in relation to visibility splays. Preferably we would like to have a
substantive response within the next 8 working days unless you say
that for some reason that would cause you a difficulty in which case
please explain why.
May we also invite you to consider taking your own advice from
Counsel instructed at your end as to the attached so that if there are
any contrary views we can put these to Mr Streeten at the earliest
opportunity.
In the event that you do not provide substantive comments as to the
attached but you issue a Pre-Action protocol letter as to any new
application in relation to 95 Bannold Road, Waterbeach, we reserve the
right to refer to the attached advice .

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice
<image001.png>
Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South
Cambridgeshire District Council
3C Legal Practice – Our Commitment to our Clients: We will endeavour to return telephone calls within 24hrs.
 We will acknowledge correspondence (including Emails) within 2 working days of receipt.
 We will make sure our clients are aware of the Practice’s complaints procedure.
 We will agree key deadlines/operational requirements with clients within 5 working days.
 We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Stephen Reid
Sent: 20 July 2020 14:12
To: Nigel Blazeby <Nigel.Blazeby@greatercambridgeplanning.org>
Cc: Sharon Brown <Sharon.Brown@greatercambridgeplanning.org>; Carter Chris
<Chris.Carter@greatercambridgeplanning.org>; Sexton Michael
<Michael.Sexton@greatercambridgeplanning.org>; Smith Jemma <Jemma.Smith@scambs.gov.uk>
Subject: SOUTH CAMBS ADVICEJuly20th

Dear Nigel,
2
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If you or colleagues have any comments please let me know.
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice
<image001.png>
Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South
Cambridgeshire District Council
3C Legal Practice – Our Commitment to our Clients: We will endeavour to return telephone calls within 24hrs.
 We will acknowledge correspondence (including Emails) within 2 working days of receipt.
 We will make sure our clients are aware of the Practice’s complaints procedure.
 We will agree key deadlines/operational requirements with clients within 5 working days.
 We will regularly update our clients on progress (weekly unless no movement on a particular matter)

Disclaimer
The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.
This email has been scanned for viruses and malware, and may have been automatically archived

<SOUTH CAMBS ADVICEJuly20th.docx>
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 31 July 2020 16:45
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Re: Judicial Review Pre‐action Protocol Letter
Dear Mr Reid,
The attached letter was emailed to you at <Stephen.Reid@3csharedservices.org> at 1:57pm on 27 July 2020 under
the subject “Pre‐action protocol letter: 20/02453/S73 ‐ The Retreat, Fews Lane”. A copy was also sent to the Council
by first class post.
I anticipate responding to the Council’s legal advice received about visibility splays at 95 Bannold Road in
Waterbeach early next week, no later than Wednesday, 5 August. As the pre‐action protocol letter concerning The
Retreat, Fews Lane, concerns the same legal issues that are dealt with in Mr Streeten’s advice, I would propose that
the Council’s response date for the Fews Lane pre‐action letter be deferred until two weeks after next Wednesday,
which would be 19 August.
I trust 19 August will be acceptable as it is five days after your proposed reply date of 14 August.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

On 31 Jul 2020, at 4:24pm, Stephen Reid <Stephen.Reid@3csharedservices.org> wrote:
Dear Mr Fulton
Although you emailed a copy of the attached letter to Mr McAdam at LGSS Law on Monday can you
confirm if you emailed the attached letter to anyone at 3c Legal or whether it was simply put in the
post.
1
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I raise this at least in part in the context of a request for an extension until close of play on
14th august to respond to the attached letter.

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice
<image001.png>
Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South
Cambridgeshire District Council
3C Legal Practice – Our Commitment to our Clients: We will endeavour to return telephone calls within 24hrs.
 We will acknowledge correspondence (including Emails) within 2 working days of receipt.
 We will make sure our clients are aware of the Practice’s complaints procedure.
 We will agree key deadlines/operational requirements with clients within 5 working days.
 We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 27 July 2020 14:35
To: McAdam Richard <Richard.McAdam@LGSSLaw.co.uk>
Subject: Re: Judicial Review Pre‐action Protocol Letter
CAUTION: This email originates outside of Cambridgeshire County Council's network. Do NOT click on links or
open attachments unless you recognise the sender and know the content is safe. If you believe this email to be
spam please follow these instructions to report it: https://camweb.cambridgeshire.gov.uk/spam/

Dear Mr McAdam,
As detailed in the attached letter, we have written to South Cambridgeshire District Council today
challenging the legality of the district council’s decision to validate the purported planning
application in question. We expect that the district council will notify the applicant that the
application is invalid and can not be considered. This would render our pre‐action letter to the
county council entirely academic.
I would therefore like to withdraw the Consortium’s pre‐action letter dated 10 July 2020.
In the unlikely event that the district council decides to continue its unlawful consideration of the
planning application in question, we will send a fresh pre‐action letter to the county council once
that decision has been taken.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane

2
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Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or
legally privileged. If you have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note
that the Fews Lane Consortium Ltd does not accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

Disclaimer
The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.
This email has been scanned for viruses and malware, and may have been automatically archived

<fews lane pre‐action validation signed.pdf>
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 04 August 2020 10:11
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Response to legal advice concerning visibility splays at 95 Bannold Road, Waterbeach
Dear Mr Reid,
Please see the attached response to the legal advice received by the Council concerning visibility splays at 95
Bannold Road, Waterbeach.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Fews
Lane
Consortium
Ltd

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

4 August 2020

Mr Stephen Reid
3C Shared Services Legal Practice
c/o South Cambridgeshire District Council
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
VIA EMAIL ONLY
Dear Mr Reid
Response to legal advice concerning visibility splays at 95 Bannold Road, Waterbeach
(1) The Consortium agrees with Mr Streeten’s advice that the instructions in the application form must
be applied in a common sense manner to the development proposed by any particular application.
For example, if a development in a city centre envisages pedestrian access only, it would be absurd
to require visibility splays for a nonexistent vehicular access.
(2) The Consortium concurs that any land on, in, over, or under which operational development is
required for a visibility splay must be included within the red line boundaries of the application site.
(3) We also concur that any land requiring a material change of use must be included within the red
line boundaries of the application site.
(4) We do not necessarily concur that land that is within the adopted public highway on which no
operational development is required and which requires no material change of use may be
excluded from within the red line boundaries of the application site. For example, where trees
interfering with a visibility splay are located within the boundaries of the adopted public highway,
we would argue that it would be appropriate to include that land in the red line boundaries of the
application site. Although the felling of trees is not operational development, the use of the land
upon which the trees are growing is clearly material to the decision and therefore forms part of
the land to which the application relates.
(5) It is acknowledged that the usual practice of the local highway authority is to request that any
visibility splays be located within the red line boundaries of the application site or within the
boundaries of the adopted public highway. However, we are unsure of what the local highway
authority’s rationale is for this practice.
(6) If the local highway authority wishes to agree to maintain a visibility splay within the boundaries of
the adopted public highway, it is free to enter into a legal agreement to do so, but it is by no means
obliged to facilitate private development of other land by agreeing to maintain a visibility splay on
public land at public expense in every case.

The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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(7) In regards to the site at 95 Bannold Road specifically, Mr Streeten’s advice appears to be predicated
upon the supposition that the land between the current southernmost red line boundary of the
application site and the northernmost edge of the carriageway of Bannold Road is entirely within
the adopted public highway. Whilst this may well be the case, we are unable to rely on this
supposition without having seen any evidence to support it.
(8) We will note that we agree with the Council’s trees officer’s assessment that the existing hedgerow
along the application site’s frontage on Bannold Road makes an important contribution to the
street scene and should be retained in any approved development. Although no operational
development or change of use appears to be required for the land on which the hedge is situated,
we feel that following a common sense approach would warrant including this land within the red
line boundaries of the application site.
(9) It is difficult to see how anyone’s interests could be prejudiced by the Council insisting that the
entire 43 metre x 2.4 metre visibility splays are included within the red line boundaries of the
application site, the appropriate notices being served upon the owners of land within the
application site, and the appropriate ownership certificate being filed by the applicant.
(10) I would also note that section 327A of the Town and Country Planning Act 1990 prohibits local
authorities from even entertaining applications that fail to comply with the requirements as to the
form or manner in which an application must be made. As such, I would submit that the local
planning authority’s validation decision itself is subject to judicial review, not merely the final
decision on the application. As the planning history for The Retreat, Fews Lane, Longstanton,
illustrates, entertaining invalid planning applications can be an extraordinarily wasteful use of public
resources.
(11) Lastly, there have been numerous instances of planning applications in South Cambridgeshire over
the past two years where the local highway authority has based its advice on highway safety
conditions at least in part on the position of the red line boundaries of the application site.
Accordingly, if the local highway authority is to continue taking the red line boundaries of the
application site into consideration in deciding what planning conditions are reasonable or necessary
in planning terms, then it is necessary that the requirements governing the positioning of the red
line boundaries are applied in a manner that is both consistent and logically coherent.
(12) If the local highway authority is to take into account the position of the red line boundaries of the
application site in determining which planning conditions are reasonable and/or necessary, an
arbitrary decision on the positioning of the red line boundaries would render the local highways
authority’s advice arbitrary as well, and I would submit that a statutory consultee offering advice on
an arbitrary basis could potentially be unlawful.
(13) I hope this response will prove useful in elucidating the Consortium’s reasons for issuing a preaction letter in regards to the planning application in question.
Kind regards,

Daniel Fulton
Director
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 03 September 2020 09:01
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: ss. 65 & 327A TCPA 1990
Dear Mr Reid,
Please see the attached letter concerning the Council’s interpretation and application of sections 65 and 327A of the
Town and Country Planning Act 1990.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Fews
Lane
Consortium
Ltd

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

3 September 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Sirs
(1) Under Part 1 of the Civil Procedure Rules, parties are required to help the court see that disputes
are resolved in a manner that saves expense, that ensures claims are dealt with expeditiously and
fairly, and that takes into account the need of the court to allot resources to other cases.
(2) Accordingly, it would be extraordinarily helpful if the South Cambridgeshire District Council could
please clarify the following issues.
(3) Is it the Council’s position that the provisions of sections 65 and 327A of the Town and Country
Planning Act 1990 (the “1990 Act”) do not apply when land to which a planning application relates
is owned by a public authority?
(4) If this is the Council's position, is the Council aware of any authorities that support this position?
(5) If this is not the Council’s position, could the Council please explain how it reconciles sections 65
and 327A of the 1990 Act with its recent decision in regards to planning application S/4191/19/FL,
which concerns parcel COM4, Neal Drive, Orchard Park, Cambridge, its recent pre-action
correspondence in regards to planning application 20/02453/S73, which concerns The Retreat,
Fews Lane, Longstanton, and the legal advice recently shared with the Consortium in regards to the
proposed development at 95 Bannold Road, Waterbeach?
(6) I very much appreciate the Council's assistance in clarifying these matters.
Kind regards

Daniel Fulton
Director

The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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From: Stephen Reid
Sent: 04 September 2020 17:33
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Fiona Bradley <Fiona.Bradley@greatercambridgeplanning.org>; Simpson Luke
<Luke.Simpson@greatercambridgeplanning.org>
Subject: Orchard Park response 4th september 2020
Importance: High

Please see attached.
I will arrange for it to be put on letterhead and posted to you next week.
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)
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Practice Ref: SR

FAO Daniel Fulton, Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

Date: 4th September 2020
Dear Sir
Planning Permission under S/4191/19/FL
We write in relation to your letter dated 3rd September 2020 and comment as set out
below by reference to the numbered paragraphs within your letter which require a
response from the District Council:
(3) It is not the District Council’s position that the provisions of sections 65 and 327A of
the Town and Country Planning Act 1990 (“the 1990 Act”) do not apply when land to
which a planning application relates is owned by a public authority
(4) Not applicable
(5) The District Council sees no conflict and/or inconsistency for the purposes of
sections 65 and 327A of the 1990 Act with regards to the following:
(a) the decision in relation to S/4191/19/FL
(b) the recent pre -action correspondence in relation to 20/02453/S73
(c ) the proposed development at 95 Bannold Road, Waterbeach

The recent pre action correspondence from you in relation to 20/02453/S73 and the
proposed development at 95 Bannold Road ,Waterbeach both relate primarily to

28

whether the “red line” location plans in each case included all land necessary to delivery
of the relevant visibility splays .
In the case of S/4191/19/FL the District Council is satisfied that all land required for
relevant visibility splays is either within the red line of the application site or is within land
which is already adopted pubic highway . Moreover, the Council is satisfied that the
(revised) red line location plan accompanying application S/4191/19/FL is entirely in
order and in particular no conflict has arisen with the statutory provisions to which you
refer . To the extent that your concerns relate to land owned by the Orchard Park
Community Council, the District Council is satisfied that no such land lies within the red
line as shown on the location plan accompanying application S/4191/19/FL and, as
such, there was no requirement for formal notification pursuant to be given to the
Community Council pursuant to article 13 of the Town and Country Planning
(Development Management Procedure) Order 2015. The Council is also satisfied that it
was not necessary for any land held by the Community Council to have been included
within the red line on that location plan .
.

Yours faithfully

Stephen Reid
Senior Planning Lawyer
acting for South Cambridgeshire District Council
Tel:
Email:

0781 7730893
Stephen.reid@3csharedservices.org
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 08 September 2020 08:35
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Response to email from 4 September
Dear Mr Reid,
Please see the attached letter in response to your email from 4 September.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Fews
Lane
Consortium
Ltd

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

8 September 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Sirs
(1) Thank you for your letter dated 4 September 2020 clarifying the Council’s position on a number of
key issues.
(2) In light of these clarifications, the Consortium would like to call the Council’s attention to the
following relevant provisions of law.
Legal Framework
(3) Section 55(1) of the Town and Country Planning Act 1990 (the “1990 Act”) provides that:
“Subject to the following provisions of this section, in this Act, except where the context
otherwise requires, ‘development,’ means the carrying out of building, engineering, mining or
other operations in, on, over or under land, or the making of any material change in the use of
any buildings or other land.”

(4) Section 336(1) of the 1990 Act provides that:
“‘engineering operations’ includes the formation or laying out of means of access to
highways”.

(5) Section 55(2) of the 1990 Act provides that (emphasis added):
“The following operations or uses of land shall not be taken for the purposes of this Act to
involve development of the land — […]
(b) the carrying out on land within the boundaries of a road by a highway authority of any
works required for the maintenance or improvement of the road but, in the case of any such
works which are not exclusively for the maintenance of the road, not including any works
which may have significant adverse effects on the environment”

(6) Section 65 of the 1990 Act provides that:
“(1) A development order may make provision requiring—
(a) notice to be given of any application for planning permission or permission in principle,
and

The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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(b) any applicant for such permission to issue a certificate as to the interests in the land to
which the application relates or the purpose for which it is used, and provide for publicising
such applications and for the form, content and service of such notices and certificates.
(2) Provision shall be made by a development order for the purpose of securing that, in the
case of any application for planning permission, any person (other than the applicant) who on
such date as may be prescribed by the order is an owner of the land to which the application
relates, or an agricultural tenant of that land, is given notice of the application in such manner
as may be required by the order.
(3) A development order may require an applicant for planning permission or permission in
principle to certify, in such form as may be prescribed by the order, or to provide evidence,
that any requirements of the order have been satisfied.
(3A) In subsections (1) and (3) references to any application for planning permission or any
applicant for such permission include references to any application for approval under section
61L(2) or any applicant for such approval.
(4) A development order making any provision by virtue of this section may make different
provision for different cases or different classes of development.
(5) A local planning authority shall not entertain an application for planning permission or
permission in principle unless any requirements imposed by virtue of this section have been
satisfied.”

(7) Section 327A of the 1990 Act provides that:
“(1) This section applies to any application in respect of which this Act or any provision made
under it imposes a requirement as to—
(a) the form or manner in which the application must be made;
(b) the form or content of any document or other matter which accompanies the application.
(2) The local planning authority must not entertain such an application if it fails to comply with
the requirement.”

(8) Article 7 of the Town and Country Planning (Development Management Procedure) (England)
Order 2015 (the “2015 Order”) provides that (emphasis added):
“(1)Subject to paragraphs (3) to (5), an application for planning permission must—
(a) be made in writing to the local planning authority on a form published by the Secretary of
State (or a form to substantially the same effect);
(b) include the particulars specified or referred to in the form;
(c) except where the application is made pursuant to section 73 (determination of
applications to develop land without conditions previously attached) or section 73A(2)(c)
(planning permission for development already carried out) of the 1990 Act or is an
application of a kind referred to in article 20(1)(b) or (c), be accompanied, whether
electronically or otherwise, by—
(i) a plan which identifies the land to which the application relates;
(ii) any other plans, drawings and information necessary to describe the development which is
the subject of the application”.

(9) Article 13(1) of the 2015 Order provides that (emphasis added):
“Except where paragraph (2) applies, an applicant for planning permission must give requisite
notice of the application to any person (other than the applicant) who on the prescribed
date is an owner of the land to which the application relates, or a tenant—
(a) by serving the notice on every such person whose name and address is known to the
applicant; and
(b) where the applicant has taken reasonable steps to ascertain the names and addresses of
every such person, but has been unable to do so, by publication of the notice after the
prescribed date in a newspaper circulating in the locality in which the land to which the
application relates is situated.”
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(10) Article 14 of the 2015 Order provides that:
“(1)Where an application for planning permission is made, the applicant must certify, in a
form published by the Secretary of State or in a form substantially to the same effect, that the
relevant requirements of article 13 have been satisfied.”

(11) Delegated legislation made under an act is capable of being a persuasive authority on the meaning
of the act's provisions. (Hales v Bolton Leathers Ltd [1951] A.C. 531, per Lord Simonds at 539, per
Lord Normand at 544, and per Lord Oaksey at 548)
(12) When the government department administering an act publishes official statements in regards to
the act, those statements may be taken into account as a persuasive authority on the meanings of
the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(13) The meaning of a provision of an act my be elucidated by reference to contemporary statements
indicating how the provisions were understood at the time they were enacted, particularly in
esoteric areas of law where cases rarely come before the courts and there is a long established
practice. (Isle of Anglesey County Council v Welsh Ministers [2009] EWCA Civ 94, [2009] 3 All E.R.
1110)
(14) A breach of a provision of delegated legislation is no different than a breach of the primary act
itself. (National Telephone Company v Baker [1892 N. 2.], [1893] 2 Ch. 186 at 203)
Factual background
(15) Four forms of the certificate referred to in article 14(1) have been published by the Secretary of
State.
(16) These forms are referred to as ownership certificates A, B, C, and D.
(17) The form of the certificate referred to as ownership certificate A states:
“[I certify]/[The applicant certifies] that on the day 21 days before the date of this application nobody
except [myself]/[the applicant] was the owner of any part of the land or building to which the
application relates, and that none of the land to which the application relates is, or is part of, an
agricultural holding.”

(18) The form of the certificate referred to as ownership certificate B states:
“[I certify]/[The applicant certifies] that [I have]/[the applicant has] given the requisite notice
to everyone else (as listed below) who, on the day 21 days before the date of this application,
was the owner and/or agricultural tenant of any part of the land or building to which this
application relates.”

(19) The form of the certificate referred to as ownership certificate C states:
“[I certify]/[The applicant certifies] that:
• Neither Certificate A or B can be issued for this application
• All reasonable steps have been taken to find out the names and addresses of the other
owners and/or agricultural tenants of the land or building, or of a part of it, but [I have]/[the
applicant has] been unable to do so.”

(20) The form of the certificate referred to as ownership certificate D states:
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“[I certify]/[The applicant certifies] that:
• Certificate A cannot be issued for this application
• All reasonable steps have been taken to find out the names and addresses of everyone else
who, on the day 21 days before the date of this application, was the owner and/or agricultural
tenant of any part of the land to which this application relates, but [I have]/[the applicant has]
been unable to do so.”

(21) The application form provides that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

Ownership certificates
(22) Article 7(1)(c)(i) of the 2015 Order provides that a plan that identifies “the land to which the
application relates” must be included with applications for planning permission. Article 13(1) of the
2015 Order requires that an applicant for planning permission must notify the owners “the land to
which the application relates”. Article 14 of the 2015 Order provides that applicants must certify,
in a form published by the Secretary of State or in a form substantially to the same effect that the
relevant requirements of article 13 have been satisfied. The forms published by the Secretary of
State, referred to as ownership certificates, also refer to the land to which the application relates.
(23) The meaning of the phrase “the land to which the application relates” is a question of statutory
interpretation. It is not a matter of planning judgment, as the Council has sometimes asserted.
(24) When the government department administering an act publishes official statements in regards to
the act, those statements may be taken into account as a persuasive authority on the meanings of
the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(25) The application instructions published by the Ministry of Housing, Communities and Local
Government stipulate that the land to which an application relates includes “all land necessary to
carry out the proposed development”.
(26) “All land necessary to carry out the proposed development” is not the same as any land proposed
to undergo operational development or a material change of use, which is how the Council has
misinterpreted the provisions of the 2015 Order.
Position of red line on location plan
(27) Moving the red line shown on the location plan does not change the land to the application relates.
(28) However, moving the red line shown on the location plan such that it excludes land to which the
application relates can invalidate the application if the application would no longer comply with the
provisions of article 7(1)(b) and article 7(1)(c)(ii) of the 2015 Order.
(29) Whilst moving the position red line shown on the location plan An applicant can not change the
land to which a planning application relates by simply moving the position of the red line shown on
the location plan, and likewise, moving the red line shown on the location plan does not change the
land to which the ownership certificate pertains.
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Land to which application relates vs. land proposed to undergo operational development/change of use
(30) The application form instructions published by the Ministry of Housing, Communities and Local
Government clarify that the land to which a planning application relates is the land necessary to
carry out the proposed development, not the land proposed to undergo operational development
or a material change of use, as the Council has posited.
(31) Again, when the government department administering an act publishes official statements in
regards to the act, those statements may be taken into account as a persuasive authority on the
meanings of the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(32) Even if the court were not to agree with our approach to the interpretation of the phrase “land to
which the application relates”, the Council’s position that land owned by the local highway authority
can be excluded from land to which an application relates is doomed to fail on the basis of section
55 of the 1990 Act.
(33) Under the provisions of subsections 55(1) and 55(2) of the 1990 Act, any building, engineering, or
other operations carried out in, on, over, or under land will be considered to be development
unless all of the following apply:
1) the work is being carried out within the boundaries of a “road”,
2) the work is being carried out “by” a highway authority,
3) the work constitutes the maintenance or improvement of the “road”, and
4) if the work is not exclusively for maintenance, it does not or will not “have significant
adverse effects on the environment”.
(34) Accordingly, it appears to be immaterial whether the land in question is:
1) owned by a highway authority,
2) within a highway,
3) within a public highway,
4) within a private highway, or
5) within an adopted highway.
(35) The local highway authority for the district of South Cambridgeshire is the Cambridgeshire County
Council.
(36) To the best of the Consortium's knowledge, the Cambridgeshire County Council does not offer a
service whereby it undertakes building, engineering, or other operations to carry out works
associated with private developments.
Ramifications for planning application 20/02453/S73 (Fews Lane, Longstanton)
(37) No location plan has been submitted for this application. Accordingly, the application relies on the
location plan comprised within the application for the extant planning permission (S/0277/19/FL).
That location plan fails to identify the land to which the application relates as is required under
article 7(1)(c)(i) of the 2015 Order. Application 20/02453/S73 is therefore invalid and can not be
determined pursuant to sections 65 and 327A of the 1990 Act.
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Ramifications for planning application 20/03370/OUT (95 Bannold Road, Waterbeach)
(38) The location plan fails to identify the land to which the application relates as is required under
article 7(1)(c)(i) of the 2015 Order. Application 20/03370/OUT is therefore invalid and can not be
determined pursuant to sections 65 and 327A of the 1990 Act.
Update concerning proposed development at 17 Mill Lane, Arrington
(39) The Consortium has decided not to pursue a prohibiting order in regards to this section 73
application. The reason for this is because we feel that it is likely that the Council will make
additional errors of law when determining the application and that the court will be more likely to
grant relief at that time. The Consortium will be providing further representations on this
application in due course, but you may consider the Consortium’s pre-action letter in regards to
this application to be withdrawn.
(40) I hope this letter will be helpful in explaining the Consortium's positions on the issues discussed. If
I can provide further clarification, please do let me know.
Kind regards

Daniel Fulton
Director
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From: Stephen Reid
Sent: 08 September 2020 10:17
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Fiona Bradley <Fiona.Bradley@greatercambridgeplanning.org>; Simpson Luke
<Luke.Simpson@greatercambridgeplanning.org>
Subject: FW: Response to email from 4 September

Dear Fews Lane Consortium Ltd
1. I acknowledge receipt of your email sent at 08:35 this morning which refers to
an “…attached letter in response to ( my )email from 4th September…”
2. The attachment to my email of 4th September includes a heading as follows:
“Planning Permission under S/4191/19/FL”
3. I raise this in the context that I note the attached does not have at the start
any heading but later on it includes what I might describe as 3 sub-headings
as follows

“Ramifications for planning application 20/02453/S73 (Fews Lane, Longstanton)
……

Ramifications for planning application 20/03370/OUT (95 Bannold Road,
Waterbeach)
……

Update concerning proposed development at 17 Mill Lane, Arrington
…..”
1
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4. I cannot immediately see in the attached response any heading or subheading which directly refers to the planning application/planning permission
under S/4191/19/FL so may I invite you to clarify that the attached response
(other than in relation to the 3 sub-headings as referred to and the text under
those sub-headings ) is the Consortium’s position is as to Planning
Permission under S/4191/19/FL and whether the Consortium are willing to
comment as to what they see as the next steps in such regard.

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 08 September 2020 08:35
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Response to email from 4 September
Dear Mr Reid,
Please see the attached letter in response to your email from 4 September.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Fews
Lane
Consortium
Ltd

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

8 September 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Sirs
(1) Thank you for your letter dated 4 September 2020 clarifying the Council’s position on a number of
key issues.
(2) In light of these clarifications, the Consortium would like to call the Council’s attention to the
following relevant provisions of law.
Legal Framework
(3) Section 55(1) of the Town and Country Planning Act 1990 (the “1990 Act”) provides that:
“Subject to the following provisions of this section, in this Act, except where the context
otherwise requires, ‘development,’ means the carrying out of building, engineering, mining or
other operations in, on, over or under land, or the making of any material change in the use of
any buildings or other land.”

(4) Section 336(1) of the 1990 Act provides that:
“‘engineering operations’ includes the formation or laying out of means of access to
highways”.

(5) Section 55(2) of the 1990 Act provides that (emphasis added):
“The following operations or uses of land shall not be taken for the purposes of this Act to
involve development of the land — […]
(b) the carrying out on land within the boundaries of a road by a highway authority of any
works required for the maintenance or improvement of the road but, in the case of any such
works which are not exclusively for the maintenance of the road, not including any works
which may have significant adverse effects on the environment”

(6) Section 65 of the 1990 Act provides that:
“(1) A development order may make provision requiring—
(a) notice to be given of any application for planning permission or permission in principle,
and

The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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(b) any applicant for such permission to issue a certificate as to the interests in the land to
which the application relates or the purpose for which it is used, and provide for publicising
such applications and for the form, content and service of such notices and certificates.
(2) Provision shall be made by a development order for the purpose of securing that, in the
case of any application for planning permission, any person (other than the applicant) who on
such date as may be prescribed by the order is an owner of the land to which the application
relates, or an agricultural tenant of that land, is given notice of the application in such manner
as may be required by the order.
(3) A development order may require an applicant for planning permission or permission in
principle to certify, in such form as may be prescribed by the order, or to provide evidence,
that any requirements of the order have been satisfied.
(3A) In subsections (1) and (3) references to any application for planning permission or any
applicant for such permission include references to any application for approval under section
61L(2) or any applicant for such approval.
(4) A development order making any provision by virtue of this section may make different
provision for different cases or different classes of development.
(5) A local planning authority shall not entertain an application for planning permission or
permission in principle unless any requirements imposed by virtue of this section have been
satisfied.”

(7) Section 327A of the 1990 Act provides that:
“(1) This section applies to any application in respect of which this Act or any provision made
under it imposes a requirement as to—
(a) the form or manner in which the application must be made;
(b) the form or content of any document or other matter which accompanies the application.
(2) The local planning authority must not entertain such an application if it fails to comply with
the requirement.”

(8) Article 7 of the Town and Country Planning (Development Management Procedure) (England)
Order 2015 (the “2015 Order”) provides that (emphasis added):
“(1)Subject to paragraphs (3) to (5), an application for planning permission must—
(a) be made in writing to the local planning authority on a form published by the Secretary of
State (or a form to substantially the same effect);
(b) include the particulars specified or referred to in the form;
(c) except where the application is made pursuant to section 73 (determination of
applications to develop land without conditions previously attached) or section 73A(2)(c)
(planning permission for development already carried out) of the 1990 Act or is an
application of a kind referred to in article 20(1)(b) or (c), be accompanied, whether
electronically or otherwise, by—
(i) a plan which identifies the land to which the application relates;
(ii) any other plans, drawings and information necessary to describe the development which is
the subject of the application”.

(9) Article 13(1) of the 2015 Order provides that (emphasis added):
“Except where paragraph (2) applies, an applicant for planning permission must give requisite
notice of the application to any person (other than the applicant) who on the prescribed
date is an owner of the land to which the application relates, or a tenant—
(a) by serving the notice on every such person whose name and address is known to the
applicant; and
(b) where the applicant has taken reasonable steps to ascertain the names and addresses of
every such person, but has been unable to do so, by publication of the notice after the
prescribed date in a newspaper circulating in the locality in which the land to which the
application relates is situated.”
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(10) Article 14 of the 2015 Order provides that:
“(1)Where an application for planning permission is made, the applicant must certify, in a
form published by the Secretary of State or in a form substantially to the same effect, that the
relevant requirements of article 13 have been satisfied.”

(11) Delegated legislation made under an act is capable of being a persuasive authority on the meaning
of the act's provisions. (Hales v Bolton Leathers Ltd [1951] A.C. 531, per Lord Simonds at 539, per
Lord Normand at 544, and per Lord Oaksey at 548)
(12) When the government department administering an act publishes official statements in regards to
the act, those statements may be taken into account as a persuasive authority on the meanings of
the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(13) The meaning of a provision of an act my be elucidated by reference to contemporary statements
indicating how the provisions were understood at the time they were enacted, particularly in
esoteric areas of law where cases rarely come before the courts and there is a long established
practice. (Isle of Anglesey County Council v Welsh Ministers [2009] EWCA Civ 94, [2009] 3 All E.R.
1110)
(14) A breach of a provision of delegated legislation is no different than a breach of the primary act
itself. (National Telephone Company v Baker [1892 N. 2.], [1893] 2 Ch. 186 at 203)
Factual background
(15) Four forms of the certificate referred to in article 14(1) have been published by the Secretary of
State.
(16) These forms are referred to as ownership certificates A, B, C, and D.
(17) The form of the certificate referred to as ownership certificate A states:
“[I certify]/[The applicant certifies] that on the day 21 days before the date of this application nobody
except [myself]/[the applicant] was the owner of any part of the land or building to which the
application relates, and that none of the land to which the application relates is, or is part of, an
agricultural holding.”

(18) The form of the certificate referred to as ownership certificate B states:
“[I certify]/[The applicant certifies] that [I have]/[the applicant has] given the requisite notice
to everyone else (as listed below) who, on the day 21 days before the date of this application,
was the owner and/or agricultural tenant of any part of the land or building to which this
application relates.”

(19) The form of the certificate referred to as ownership certificate C states:
“[I certify]/[The applicant certifies] that:
• Neither Certificate A or B can be issued for this application
• All reasonable steps have been taken to find out the names and addresses of the other
owners and/or agricultural tenants of the land or building, or of a part of it, but [I have]/[the
applicant has] been unable to do so.”

(20) The form of the certificate referred to as ownership certificate D states:
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“[I certify]/[The applicant certifies] that:
• Certificate A cannot be issued for this application
• All reasonable steps have been taken to find out the names and addresses of everyone else
who, on the day 21 days before the date of this application, was the owner and/or agricultural
tenant of any part of the land to which this application relates, but [I have]/[the applicant has]
been unable to do so.”

(21) The application form provides that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

Ownership certificates
(22) Article 7(1)(c)(i) of the 2015 Order provides that a plan that identifies “the land to which the
application relates” must be included with applications for planning permission. Article 13(1) of the
2015 Order requires that an applicant for planning permission must notify the owners “the land to
which the application relates”. Article 14 of the 2015 Order provides that applicants must certify,
in a form published by the Secretary of State or in a form substantially to the same effect that the
relevant requirements of article 13 have been satisfied. The forms published by the Secretary of
State, referred to as ownership certificates, also refer to the land to which the application relates.
(23) The meaning of the phrase “the land to which the application relates” is a question of statutory
interpretation. It is not a matter of planning judgment, as the Council has sometimes asserted.
(24) When the government department administering an act publishes official statements in regards to
the act, those statements may be taken into account as a persuasive authority on the meanings of
the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(25) The application instructions published by the Ministry of Housing, Communities and Local
Government stipulate that the land to which an application relates includes “all land necessary to
carry out the proposed development”.
(26) “All land necessary to carry out the proposed development” is not the same as any land proposed
to undergo operational development or a material change of use, which is how the Council has
misinterpreted the provisions of the 2015 Order.
Position of red line on location plan
(27) Moving the red line shown on the location plan does not change the land to the application relates.
(28) However, moving the red line shown on the location plan such that it excludes land to which the
application relates can invalidate the application if the application would no longer comply with the
provisions of article 7(1)(b) and article 7(1)(c)(ii) of the 2015 Order.
(29) Whilst moving the position red line shown on the location plan An applicant can not change the
land to which a planning application relates by simply moving the position of the red line shown on
the location plan, and likewise, moving the red line shown on the location plan does not change the
land to which the ownership certificate pertains.
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Land to which application relates vs. land proposed to undergo operational development/change of use
(30) The application form instructions published by the Ministry of Housing, Communities and Local
Government clarify that the land to which a planning application relates is the land necessary to
carry out the proposed development, not the land proposed to undergo operational development
or a material change of use, as the Council has posited.
(31) Again, when the government department administering an act publishes official statements in
regards to the act, those statements may be taken into account as a persuasive authority on the
meanings of the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(32) Even if the court were not to agree with our approach to the interpretation of the phrase “land to
which the application relates”, the Council’s position that land owned by the local highway authority
can be excluded from land to which an application relates is doomed to fail on the basis of section
55 of the 1990 Act.
(33) Under the provisions of subsections 55(1) and 55(2) of the 1990 Act, any building, engineering, or
other operations carried out in, on, over, or under land will be considered to be development
unless all of the following apply:
1) the work is being carried out within the boundaries of a “road”,
2) the work is being carried out “by” a highway authority,
3) the work constitutes the maintenance or improvement of the “road”, and
4) if the work is not exclusively for maintenance, it does not or will not “have significant
adverse effects on the environment”.
(34) Accordingly, it appears to be immaterial whether the land in question is:
1) owned by a highway authority,
2) within a highway,
3) within a public highway,
4) within a private highway, or
5) within an adopted highway.
(35) The local highway authority for the district of South Cambridgeshire is the Cambridgeshire County
Council.
(36) To the best of the Consortium's knowledge, the Cambridgeshire County Council does not offer a
service whereby it undertakes building, engineering, or other operations to carry out works
associated with private developments.
Ramifications for planning application 20/02453/S73 (Fews Lane, Longstanton)
(37) No location plan has been submitted for this application. Accordingly, the application relies on the
location plan comprised within the application for the extant planning permission (S/0277/19/FL).
That location plan fails to identify the land to which the application relates as is required under
article 7(1)(c)(i) of the 2015 Order. Application 20/02453/S73 is therefore invalid and can not be
determined pursuant to sections 65 and 327A of the 1990 Act.
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Ramifications for planning application 20/03370/OUT (95 Bannold Road, Waterbeach)
(38) The location plan fails to identify the land to which the application relates as is required under
article 7(1)(c)(i) of the 2015 Order. Application 20/03370/OUT is therefore invalid and can not be
determined pursuant to sections 65 and 327A of the 1990 Act.
Update concerning proposed development at 17 Mill Lane, Arrington
(39) The Consortium has decided not to pursue a prohibiting order in regards to this section 73
application. The reason for this is because we feel that it is likely that the Council will make
additional errors of law when determining the application and that the court will be more likely to
grant relief at that time. The Consortium will be providing further representations on this
application in due course, but you may consider the Consortium’s pre-action letter in regards to
this application to be withdrawn.
(40) I hope this letter will be helpful in explaining the Consortium's positions on the issues discussed. If
I can provide further clarification, please do let me know.
Kind regards

Daniel Fulton
Director
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 28 September 2020 07:45
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: 95 Bannold Road, Waterbeach
Dear Mr Reid,
Please see the attached pre‐action letter concerning the proposed development at 95 Bannold Road, Waterbeach.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Fews
Lane
Consortium
Ltd

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

28 September 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Sirs
Judicial review pre-action protocol: 20/03370/OUT - 95 Bannold Road, Waterbeach
(1) The South Cambridgeshire District Council (the “Council”) is the prospective defendant in a claim
for judicial review. A copy of this letter has been sent to the Council by first class post at the
address written above.
(2) The prospective claimant is the Fews Lane Consortium Ltd (the “Consortium”), The Elms, Fews
Lane, Longstanton, CB24 3DP. The Consortium is a community action group that represents the
interests of local residents in issues of planning and development.
(3) The prospective claim concerns the Council’s decision to consider planning application 20/03370/
OUT, which seeks outline planning permission with some matters reserved except for access for
the demolition of the existing house and the erection of five dwellings at 95 Bannold Road,
Waterbeach, Cambridge CB25 9LQ.
(4) The prospective claimant considers the applicant to be an interested party. A copy of this letter
has been sent to the applicant by first class post to Mr Sanders, 10 Reuben Road, Landbeach,
Cambridge CB25 9FE.
(5) The Council’s consideration of planning application 20/03370/OUT is unlawful pursuant to section
327A of the Town and Country Planning Act 1990 (the “1990 Act”) because the application does
not comply with the requirements of article 7 of the Town and Country Planning (Development
Management Procedure) (England) Order 2015 (the “2015 Order”).
(6) Section 327A of the 1990 Act provides that:
“(1) This section applies to any application in respect of which this Act or any provision made
under it imposes a requirement as to—
(a) the form or manner in which the application must be made;
(b) the form or content of any document or other matter which accompanies the
application.
(2) The local planning authority must not entertain such an application if it fails to comply with
the requirement.”

(7) Article 7 of the 2015 Order provides that (emphasis added):

The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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“(1)Subject to paragraphs (3) to (5), an application for planning permission must—
(a) be made in writing to the local planning authority on a form published by the
Secretary of State (or a form to substantially the same effect);
(b) include the particulars specified or referred to in the form;
(c) except where the application is made pursuant to section 73 (determination of
applications to develop land without conditions previously attached) or section
73A(2)(c) (planning permission for development already carried out) of the 1990 Act
or is an application of a kind referred to in article 20(1)(b) or (c), be accompanied,
whether electronically or otherwise, by—
(i) a plan which identifies the land to which the application relates;
(ii) any other plans, drawings and information necessary to describe the development
which is the subject of the application”.

(8) The application form, published by the Ministry of Housing, Communities and Local Government,
states that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(9) In the case of application 20/03370/OUT, the location plan does not identify all of the land to
which the application relates as is required under article 7(1)(c)(i) of the 2015 Order, and the
application does not include the particulars specified in the application form as is required under
article 7(1)(b) of the 2015 Order. Accordingly, the application can not be entertained by the
Council pursuant to the provisions of section 327A of the 1990 Act.

Interpretation of Article 7(1) of the 2015 Order
(10) Article 7(1) of the 2015 Order provides that “an application for planning permission must— […]
be accompanied […] by a plan which identifies the land to which the application relates”.
(11) When the government department administering an act publishes official statements in regards to
the act, those statements may be taken into account as a persuasive authority on the meanings of
the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(12) The application form, published by the Ministry of Housing, Communities and Local Government1,
which is the government department responsible for administering the 1990 Act, provides that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(13) The meaning of a provision of an act my be elucidated by reference to contemporary statements
indicating how the provisions were understood at the time they were enacted, particularly in
esoteric areas of law where cases rarely come before the courts and there is a long established
practice. (Isle of Anglesey County Council v Welsh Ministers [2009] EWCA Civ 94, [2009] 3 All E.R.
1110)

1

Prior to 8 January 2018, the Ministry of Housing, Communities and Local Government was referred to as the Ministry for
Communities and Local Government.
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(14) At the time the 2015 Order was made, the planning application form instructions published by the
Ministry of Communities and Local Government provided that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(15) Pursuant to the principles of statutory interpretation employed by the courts in Oram and Isle of
Anglesey, the statements contained in the official forms and instructions published by the Ministry of
Housing, Communities and Local Government, both at the time the 2015 Order was made and
subsequent to the time the 2015 Order was made, are both capable of being persuasive
authorities as to the proper interpretation of the relevant provisions of article 7 of the 2015 Order.
(16) Article 7 of the 2015 Order requires that applications for planning permission include “a plan
which identifies the land to which the application relates” and also that applications for planning
permission must “include the particulars specified or referred to in the form”. The particulars
specified in the application form require that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(17) It is acknowledged that not every planning application will require visibility splays. For example, if an
application were submitted for a city centre development where no vehicular access to the site
was possible, visibility splays would obviously not be required. However, the Consortium intends to
submit that where an application creates a new vehicular access or proposes the intensified use of
an existing vehicular access, the land necessary for visibility splays must be included within the area
defined by the red line on the location plan.
(18) The requirements of article 7 of the 2015 Order are statutory requirements, and neither local
planning authorities nor the Secretary of State have the power to ignore the statutory
requirements in any case. Any dispute as to whether the statutory requirements have been met is
a question within the jurisdiction of the courts. This question can be contrasted with the question
of whether visibility splays are necessary to make a proposed development or change of use
acceptable in planning terms, which is a question of judgment purely within the purview of the
decision maker, subject to the usual legal tests on unreasonableness.
(19) The Council has previously obtained legal advice advancing the position that the land required to
carry out a proposed development includes only the land that must undergo operational
development or is subject to a change of use. No authorities have been provided in support of
this position, and indeed, the Council’s position is at odds with the approved principles of statutory
interpretation outlined above.
(20) A visibility splay will not be maintained free of vegetation without some sort of intervention. This
intervention can either take the form of regular and ongoing maintenance to remove vegetation or
the installation of hardstanding such as asphalt or concrete, which would prevent the growth of
vegetation.
(21) The ongoing maintenance of land necessary to remove vegetation and maintain a functional
visibility splay requires a positive planning condition to be attached to any permission granted, and a
positive planning conditions may only be applied to land that is within the application site or within
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the control of the applicant. In Mouchell Superannuation Fund Trustees v Oxfordshire County Council
[1992] 1 P.L.R. 97 at 105, Glidewell LJ states that:
“a condition requiring the carrying out of works may validly be imposed only if the works are
to be carried out on land either within the application site or on other land 'under the
control of the applicant'. Thus, a condition purporting to require the carrying out of works
on land neither within the application site nor within the control of the applicant is outside
the powers of the Act”.

(22) If the interpretation of article 7 as advanced in the Council’s legal advice were to be accepted, it
would be impossible to attach positive conditions requiring the maintenance of visibility splays in
cases where the land in question did not require a change of use or operational development. This
interpretation of article 7 would create the very kind of mischief that article 7 and the instructions
in the application form were apparently designed to prevent.
(23) In installation of paving such as asphalt or concrete to prevent the grown of visibility splays
constitutes operation development under sections 55(1) and 55(2) of the 1990 Act unless all of
the following criteria apply:
1)
2)
3)
4)

the work is being carried out within the boundaries of a “road”,
the work is being carried out “by” a highway authority,
the work constitutes the maintenance or improvement of the “road”, and
if the work is not exclusively for maintenance, it does not or will not “have significant
adverse effects on the environment”.

(24) There may be many ways to achieve functional visibility splays for any given application, for
example, by a positive condition, a Grampian condition, or through a planning obligation. However,
the Consortium would intend to submit that the question of how best to achieve the functional
visibility splay is a matter of planning judgment for the decision maker.
(25) For a local planning authority to accept as valid and to proceed to consider a planning application
that plainly fails to comply with the requirements of article 7 and the requirements stated in the
application form, would in effect remove the option of the positive planning condition from the
decision maker’s choices. This effectively constitutes predetermination of the application, at least in
regards to a positive condition for the maintenance of visibility splays, and where the issue of
visibility splays goes to the root of the decision as to whether to grant planning permission, this
predetermination may be sufficient for the court to decide to quash a planning permission granted
in such circumstances.
(26) The failure to properly identify the land to which the application relates is also extraordinarily
prejudicial to the ability of statutory consultees and members of the public to give intelligent
consideration and response to planning proposals during periods of consultations.
(27) Officers of local highway authorities should be able to rely on the fact that application documents
that have been validated by the local planning authority and published for consultation correctly
depict the land to which the application relates by outlining that land in red on the location plan, as
is required under article 7. Whilst in an ideal world, local highway authority officers might be well
versed in the nuances of planning law, this is usually not the case, and both statutory consultees and
members of the public rely on the validation opinion of the local planning authority to establish
that the land to which the planning application relates has been correctly identified on the location
plan in accordance with the relevant legal standards. A local planning authority that consults on an
application with an invalid location plan not only violates section 327A of the 1990 Act, but also
potentially renders the consultation on the application unlawful on grounds of procedural
impropriety. (See R v North and East Devon Health Authority ex p Coughlan [1999] EWCA Civ
1871, [2001] Q.B. 213 at [112].)
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Pre-action protocol
(28) For these reasons, the Consortium will be seeking an order to prohibit the Council from
considering planning application 20/03370/OUT, unless a decision to grant outline planning
permission is issued by the Council, in which case a quashing order will be sought. The Consortium
will also seek a declaration that the Council has erred in law and an order that the Council pays
the Consortium’s costs in the claim.
(29) The Consortium may also decide to seek interim relief in the event that the Council proceeds with
the unlawful consideration of the application. If interim relief is to be sought, the Consortium will
endeavour, insofar as is possible, to give the Council 7 days notice before any such interim relief is
sought from the court.
(30) The Consortium would prefer to resolve this matter as quickly and efficiently as possible. To that
end, the Consortium would ask the Council to inform the applicant as soon as possible that
insufficient information has been submitted with the application and stating that a location plan
should be submitted showing the land necessary for visibility splays included with in the red line
boundaries. Once such a plan is received, the Council could then proceed with the lawful
consideration of the application.
(31) The Consortium would be pleased to consider any form of alternate dispute resolution that might
be proposed by the Council.
(32) The Consortium intends to issue proceedings as an Aarhus Convention claim pursuant to Parts
45.41 – 45.45 of the Civil Procedure Rules because the claim challenges the legality of a decision of
a body exercising a public function which is within the scope of Article 9(2) of the UNECE
Convention on Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters agreed at Aarhus, Denmark on 25 June 1998 (the Aarhus Convention).
(33) Although funding has not yet been arranged for the claim, the Consortium does not envisage that
it will be necessary to propose any variation of the standard limits on recoverable costs as stated in
Parts 45.43(2)(b) and 45.43(3) of the Civil Procedure Rules.
(34) In the event that a claim does become necessary, a statement of the prospective claimant’s financial
resources and a statement of financial support received will be provided to the prospective
defendant at the earliest opportunity and no later than the time the claim is issued.
(35) The Consortium’s address for the response and service of documents is: Fews Lane Consortium
Ltd, The Elms, Fews Lane, Longstanton, Cambridge CB24 3DP. Please note that the Fews Lane
Consortium Ltd does NOT accept service by email.
(36) The Consortium would like to propose a reply date of 12 October 2020, which is 14 days from
the date of this letter.
Kind regards

Daniel Fulton
Director
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From: Stephen Reid
Sent: 02 October 2020 17:36
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Legal Professional Services <legal@cambridge.gov.uk>
Subject: Bannold road ‐letter to Fews lane consortium Ltd2ndOct

Dear Fews Lane Consortium Ltd
Please see attached.
A copy will be posted to you next week but in the interim please advise whether you
are willing to email to confirm receipt by email..
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

1
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Fews Lane Consortium Ltd
The Elms
Longstanton
Cambridge
CB24 3DP

Practice Ref:
Your Ref:

SR/SCK

Date:

2nd October 2020

3C Shared Services - Legal Practice
acting for South Cambridgeshire District Council
Please send all correspondence to:
South Cambridgeshire Hall, Cambourne Business Park
Cambourne, Cambridge, CB23 6EA
DX 729500, Cambridge 15
Main Switchboard: 01223 457000
Head of Legal Practice: Tom Lewis

Dear Fews Lane Consortium Ltd
Judicial Review – Pre-Action Protocol
20/03370/OUT – 95 Bannold Road, Waterbeach
1.

I am conscious that in your letter dated 28th September and headed as above you have included
the following:
“…(20) A visibility splay will not be maintained free of vegetation without some sort of intervention.
This intervention can either take the form of regular and ongoing maintenance to remove
vegetation or the installation of hardstanding such as asphalt or concrete, which would prevent the
growth of vegetation.
(21) The ongoing maintenance of land necessary to remove vegetation and maintain a functional
visibility splay requires a positive planning condition to be attached to any permission granted, and
a positive planning condition may only be applied to land that is within the application site or within
the control of the applicant. In Mouchell Superannuation Fund Trustees v Oxfordshire County
Council [1992] 1 P.L.R. 97 at 105, Glidewell LJ states that: “a condition requiring the carrying out
of works may validly be imposed only if the works are to be carried out on land either within the
application site or on other land 'under the control of the applicant'. Thus, a condition purporting
to require the carrying out of works on land neither within the application site nor within the control
of the applicant is outside the powers of the Act”.
(22) If the interpretation of article 7 as advanced in the Council’s legal advice were to be accepted,
it would be impossible to attach positive conditions requiring the maintenance of visibility splays in
cases where the land in question did not require a change of use or operational development.
This interpretation of article 7 would create the very kind of mischief that article 7 and the
instructions in the application form were apparently designed to prevent.
(23) In installation of paving such as asphalt or concrete to prevent the grown of visibility splays
constitutes operation development under sections 55(1) and 55(2) of the 1990 Act unless all of the
following criteria apply: 1) the work is being carried out within the boundaries of a “road”, 2) the
work is being carried out “by” a highway authority, 3) the work constitutes the maintenance or
improvement of the “road”, and 4) if the work is not exclusively for maintenance, it does not or will
not “have significant adverse effects on the environment”
(24) There may be many ways to achieve functional visibility splays for any given application, for
example, by a positive condition, a Grampian condition, or through a planning obligation.
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However, the Consortium would intend to submit that the question of how best to achieve the
functional visibility splay is a matter of planning judgment for the decision maker.
(25) For a local planning authority to accept as valid and to proceed to consider a planning
application that plainly fails to comply with the requirements of article 7 and the requirements
stated in the application form, would in effect remove the option of the positive planning condition
from the decision maker’s choices. This effectively constitutes predetermination of the
application, at least in regards to a positive condition for the maintenance of visibility splays, and
where the issue of visibility splays goes to the root of the decision as to whether to grant planning
permission, this predetermination may be sufficient for the court to decide to quash a planning
permission granted in such circumstances.
(26) The failure to properly identify the land to which the application relates is also extraordinarily
prejudicial to the ability of statutory consultees and members of the public to give intelligent
consideration and response to planning proposals during periods of consultations.
(27) Officers of local highway authorities should be able to rely on the fact that application
documents that have been validated by the local planning authority and published for consultation
correctly depict the land to which the application relates by outlining that land in red on the
location plan, as is required under article 7. Whilst in an ideal world, local highway authority
officers might be well versed in the nuances of planning law, this is usually not the case, and both
statutory consultees and members of the public rely on the validation opinion of the local planning
authority to establish that the land to which the planning application relates has been correctly
identified on the location plan in accordance with the relevant legal standards. A local planning
authority that consults on an application with an invalid location plan not only violates section
327A of the 1990 Act, but also potentially renders the consultation on the application unlawful on
grounds of procedural impropriety. (See R v North and East Devon Health Authority ex p
Coughlan [1999] EWCA Civ 1871, [2001] Q.B. 213 at [112].)….”
2.

3.

It is my intention to respond to your letter in full but before I do so, can I invite you to indicate if
you are willing to comment on any of the following sections of the Highways Act 1980 as I am
conscious that you do not include references to any of the following:
•

Section 36 (6): which requires the Highway Authority to maintain a list of streets that are
adopted public highway.

•

Section 41: which places a duty on the Highway Authority to maintain the adopted public
highway (and which in my view includes a duty to maintain relevant visibility splays within the
adopted highway and where the failure to do so would be to create a safety hazard).

•

Section 154: which specifically permits the Highway Authority to remove all and any
vegetation from land of third parties where it overhangs the highway and thus obstructs ‘the
view of drivers of vehicles.’

Also, please point me to any planning decision (including in particular any decision on a planning
appeal) where a Judicial Review has been successful because the Courts have held that the
original application was invalid because the red line boundary had omitted to show relevant
vehicular visibility splays within the adopted highway. I raise this not least in the context that there
are literally hundreds and thousands of cases, including those decided by way of planning appeal,
where as far as I am aware, the points you are now seeking to make in relation to the adopted
highway have not been successfully argued and have not resulted in a relevant planning
permission being quashed as a result. It may be that you think this is because no one has
previously sought to raise what you have set out in para (18) of your letter, namely as follows:
“…(18) The requirements of article 7 of the 2015 Order are statutory requirements, and neither
local planning authorities nor the Secretary of State have the power to ignore the statutory
requirements in any case. Any dispute as to whether the statutory requirements have been met is
a question within the jurisdiction of the courts. This question can be contrasted with the question
of whether visibility splays are necessary to make a proposed development or change of use
acceptable in planning terms, which is a question of judgment purely within the purview of the
decision maker, subject to the usual legal tests on unreasonableness…”
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5.

I am conscious that in para (21)of your letter you suggest “..the ongoing maintenance of
land necessary to remove vegetation and maintain a functional visibility splay requires a
positive planning condition to be attached to any permission granted..” and you then
continue that “..a positive planning condition may only be applied to land that is within the
application site or within the control of the applicant..” and you cite in support the
decision in Mouchell Superannuation Fund Trustees v Oxfordshire County Council [1992]
but I would submit the facts in that case are not comparable to the facts at Bannold Road,
Waterbeach and there is nothing in that decision which to my mind supports your proposition
that the red line must include visibility splays in the adopted highway.
Also, so that I am clear, are you suggesting the decision R v North and East Devon Health Authority
ex p Coughlan [1999] EWCA Civ 1871, [2001] Q.B. 213 at [112])
(i)

includes a specific finding that a local planning authority that consults on an application
with an invalid location plan violates section 327A of the 1990 Act, and/or

(ii)

establishes a specific finding that a local planning authority that consults on a planning
application with an invalid location plan potentially renders the consultation on the
application unlawful on grounds of procedural impropriety

I raise (i) above in particular not least because the decision in R v North and East Devon Health
Authority ex p Coughlan [1999] EWCA Civ 1871, [2001] Q.B. 213 was concerned with a case
where, in summary, the following applied;
The case involved a severely disabled lady, Miss Coughlan, who was receiving nursing
care in Mardon House, a National Health Service facility managed by the North and East
Devon Health Authority.
The Authority had made several representations to her that she would be able to live out
her days in Mardon House.
Subsequently, the Health Authority decided to shut the facility down as the cost of
operating it was becoming excessive. Coughlan sought judicial review of the Authority's
decision claiming that its representations had induced in her a legitimate expectation that
Mardon House would be her home for life.
The Court of Appeal decided the matter in Coughlan's favour. It took into account the
importance of the promise to her, and the fact that the consequence to the Health
Authority of honouring the promise was merely financial in nature, and while the Authority
had agreed to fund the cost of her treatment it had offered no alternative permanent
accommodation.
In the circumstances, the Court was of the view that for the Authority to frustrate
Coughlan's legitimate expectation was so unfair that it amounted to an abuse of power.
Furthermore, there were no overriding public interest considerations to justify the
Authority's decision.
6.

Please advise if you have a written advice from Counsel that supports the principles of the
points set out in your letter dated 28th September.

7.

May I request that you confirm within the next 5 working days if you are willing to respond
to the above and to so within that period so that I am then able to write to you in full in
response to your letter of 28th September but taking into account any additional comments
you wish to make in response to the above.
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Yours faithfully

Stephen Reid
Senior Planning Lawyer
acting for South Cambridgeshire District Council
Tel:
07817 730893
Email: stephen.reid@3csharedservices.org
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 07 October 2020 08:18
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: 95 Bannold Road, Waterbeach
Dear Mr Reid,
Please see the attached letter in response to your email from 2 October.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

1
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Fews
Lane
Consortium
Ltd

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

7 October 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Mr Reid
(1) Thank your email of 2 October 2020.
(2) I concur with your interpretation of section 36(6) of the Highways Act 1980.
(3) I concur with your interpretation of section 41(1) of the Highways Act 1980 insofar as the highway
authority for a highway maintainable at public expense is under a duty to maintain that highway,
subject to the provisions of sections 41(2)-41(4).
(4) I am unable to concur that the duty imposed upon highway authorities under section 41(1) of the
Highways Act 1980 includes an obligation to maintain visibility splays necessitated for the use of
private roads that access a highway maintainable at public expense. However, if you come across
authorities that support this position, I would, of course, be willing to consider them.
(5) Even if the highway authority had a duty to to maintain visibility splays for private roads accessing a
highway maintainable at public expense, the questions of whether private roads accessing a public
highway should be permitted, and if permitted, where they should be located, seem to me to be
exactly the type of matters are intended to be addressed though the planning process. It would
make sense that the relevant highway authority may wish to comment on any such proposals, and
indeed under the provisions of the Town and Country Planning Act 1990 and the Town and
Country Planning (Development Management Procedure) (England) Order 2015, local planning
authorities are required to consult the relevant highway authority on applications for planning
permission that would affect the public highway.
(6) The provisions of section 154 of the Highways Act 1980 only relate to vegetation that “overhangs a
highway or any other road or footpath to which the public has access”. In my view, this does not
include private roads such as the private access road proposed at 95 Bannold Road.
(7) In paragraph 3, you write:
“Also, please point me to any planning decision (including in particular any decision on a
planning appeal) where a Judicial Review has been successful because the Courts have held
that the original application was invalid because the red line boundary had omitted to show
relevant vehicular visibility splays within the adopted highway.”

The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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(8) In Main v Swansea City Council (1985) 49 P. & C.R. 26 (1984), the Court of Appeal held that where
a local planning authority has failed to both comply with a directly imposed statutory requirement
concerning the consideration of a planning application and has also acted in breach of an express
statutory prohibition, the court has the discretion to act to quash the permission granted at the
insistence of any party with a sufficient interest in the matter.
(9) Several other cases, which follow the same line of authority as Main, are referenced in R (Bishop) v
Westminster City Council [2017] EWHC 3102 (Admin) at [23] and include R (Pridmore) v Salisbury
District Council [2004] EWHC 2511 (Admin), [2005] 1 P. & C.R. 32 at [24]-[26] and [33]-[41] and R
(O’Brien) v West Lancashire Borough Council [2012] EWHC 2376 (Admin) at [28]-[42].
(10) It is the Consortium’s position that “the land to which the application relates” is defined by the
definition in the application form, which is given legal effect through article 7(1) of the 2015 Order.
In our view, article 7(1) and the instructions in the application form both indicate that the red line
boundary should properly identify “the land to which the application relates”. The extent of the
“land to which the application relates” is important for a number of reasons, one of which is the
requirement to give notification to owners and agricultural tenants.
(11) In regards to the proposed development at 95 Bannold Road, there is not only a failure to comply
with the requirement as to the position of the red line, but the ownership certificate issued also
appears to be false, and the applicant also appears to have failed to comply with the relevant
statutory requirements as to notification.1 There are express statutory prohibitions for local
planning authorities in regards to each of these legal defects.
(12) We have not identified any authorities where the sole legal defect in a planning application was
that the red line boundaries shown on the location plan failed to include the land necessary for
vehicular visibility splays within the adopted highway. However, if necessary, we are prepared to
argue that such an application would be unlawful on the basis that the inclusion of the relevant land
within the depicted boundaries of the land to which the application relates is necessary in order to
allow for a positive planning condition to be lawfully attached to any permission granted. Should
we need to argue this point, we will rely upon one or more of the following authorities: Mouchell
Superannuation Fund Trustees v Oxfordshire County Council [1992] 1 P.L.R. 97, Davenport v London
Borough of Hammersmith and Fulham [1999] (CO/4485/98), British Railways Board v Secretary of
State for the Environment [1994] 1 EGLR 197, and/or Grampian Regional Council v City of Aberdeen
District Council 1984 SC (HL) 58.
(13) The principles of law as to the minimum standards for lawful public consultations set forth by Lord
Woolf MR in R v North and East Devon Health Authority ex p Coughlan [1999] EWCA Civ 1871,
[2001] Q.B. 213, and in particular the passage at [112], have been applied in the planning context in
R (Holborn Studios Ltd) v Hackney London Borough Council [2017] EWHC 2823, [2018] P.T.S.R. 997 at
[55].

In regards to the application at 95 Bannold Road, Ownership Certificate A has been filed. Although the Consortium has not
yet searched the relevant documents on file with the Land Registry, we have been informed by individuals with considerable
local knowledge that there is no evidence that the applicant does in fact own all of the land to which the application relates or
even all owns all of the land outlined in red on the location plan.
1

In regards to planning application 20/02453/S73, which concerns The Retreat, Fews Lane, Ownership Certificate D has been
filed. The certificate filed states that “All reasonable steps have been taken to find out the names and addresses of everyone
else who, on the day 21 days before the date of this application, was the owner and/or agricultural tenant of any part of the
land to which this application relates, but I have/the applicant has been unable to do so. […] The steps taken were: Searches
in Land Registry and advertising in local newspaper”. If a search of the Land Registry was in fact conducted by or on behalf of
the applicant, it was not conducted in a competent manner. Even if one were to use the applicant’s own red line as the
boundaries of the land to which the application relates, a competent search of the Land Registry reveals multiple registered
owners of parts of the land in question. At least one additional owner can be identified from a Land Registry search if one
includes all of the land to which the application relates, as is defined by the instructions in the application form.
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(14) I can confirm that the Consortium has received written advice from counsel in regards to the
arguments set forth in the Consortium’s pre-action letter and the points in paragraphs 8 through
13 of this letter.
Kind regards,
Daniel Fulton
Director
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From: Stephen Reid
Sent: 09 October 2020 15:28
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: 95 Bannold Road, Waterbeach
Importance: High

Dear Fews Lane Consortium Ltd
As I understand matters, it will be at least some weeks before this application will go
to Planning Committee. In these circumstances may I invite you to consider
agreeing an extension of time until close of business on Monday 19th October to
respond to the attached letter although it would be my intention to respond earlier .

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 28 September 2020 07:45
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: 95 Bannold Road, Waterbeach
Dear Mr Reid,
1
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Please see the attached pre‐action letter concerning the proposed development at 95 Bannold Road, Waterbeach.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Fews
Lane
Consortium
Ltd

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

28 September 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Sirs
Judicial review pre-action protocol: 20/03370/OUT - 95 Bannold Road, Waterbeach
(1) The South Cambridgeshire District Council (the “Council”) is the prospective defendant in a claim
for judicial review. A copy of this letter has been sent to the Council by first class post at the
address written above.
(2) The prospective claimant is the Fews Lane Consortium Ltd (the “Consortium”), The Elms, Fews
Lane, Longstanton, CB24 3DP. The Consortium is a community action group that represents the
interests of local residents in issues of planning and development.
(3) The prospective claim concerns the Council’s decision to consider planning application 20/03370/
OUT, which seeks outline planning permission with some matters reserved except for access for
the demolition of the existing house and the erection of five dwellings at 95 Bannold Road,
Waterbeach, Cambridge CB25 9LQ.
(4) The prospective claimant considers the applicant to be an interested party. A copy of this letter
has been sent to the applicant by first class post to Mr Sanders, 10 Reuben Road, Landbeach,
Cambridge CB25 9FE.
(5) The Council’s consideration of planning application 20/03370/OUT is unlawful pursuant to section
327A of the Town and Country Planning Act 1990 (the “1990 Act”) because the application does
not comply with the requirements of article 7 of the Town and Country Planning (Development
Management Procedure) (England) Order 2015 (the “2015 Order”).
(6) Section 327A of the 1990 Act provides that:
“(1) This section applies to any application in respect of which this Act or any provision made
under it imposes a requirement as to—
(a) the form or manner in which the application must be made;
(b) the form or content of any document or other matter which accompanies the
application.
(2) The local planning authority must not entertain such an application if it fails to comply with
the requirement.”

(7) Article 7 of the 2015 Order provides that (emphasis added):
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“(1) Subject to paragraphs (3) to (5), an application for planning permission must—
(a) be made in writing to the local planning authority on a form published by the
Secretary of State (or a form to substantially the same effect);
(b) include the particulars specified or referred to in the form;
(c) except where the application is made pursuant to section 73 (determination of
applications to develop land without conditions previously attached) or section
73A(2)(c) (planning permission for development already carried out) of the 1990 Act
or is an application of a kind referred to in article 20(1)(b) or (c), be accompanied,
whether electronically or otherwise, by—
(i) a plan which identifies the land to which the application relates;
(ii) any other plans, drawings and information necessary to describe the development
which is the subject of the application”.

(8) The application form, published by the Ministry of Housing, Communities and Local Government,
states that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(9) In the case of application 20/03370/OUT, the location plan does not identify all of the land to
which the application relates as is required under article 7(1)(c)(i) of the 2015 Order, and the
application does not include the particulars specified in the application form as is required under
article 7(1)(b) of the 2015 Order. Accordingly, the application can not be entertained by the
Council pursuant to the provisions of section 327A of the 1990 Act.

Interpretation of Article 7(1) of the 2015 Order
(10) Article 7(1) of the 2015 Order provides that “an application for planning permission must— […]
be accompanied […] by a plan which identifies the land to which the application relates”.
(11) When the government department administering an act publishes official statements in regards to
the act, those statements may be taken into account as a persuasive authority on the meanings of
the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(12) The application form, published by the Ministry of Housing, Communities and Local Government1,
which is the government department responsible for administering the 1990 Act, provides that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(13) The meaning of a provision of an act my be elucidated by reference to contemporary statements
indicating how the provisions were understood at the time they were enacted, particularly in
esoteric areas of law where cases rarely come before the courts and there is a long established
practice. (Isle of Anglesey County Council v Welsh Ministers [2009] EWCA Civ 94, [2009] 3 All E.R.
1110)

1

Prior to 8 January 2018, the Ministry of Housing, Communities and Local Government was referred to as the Ministry for
Communities and Local Government.
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(14) At the time the 2015 Order was made, the planning application form instructions published by the
Ministry of Communities and Local Government provided that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(15) Pursuant to the principles of statutory interpretation employed by the courts in Oram and Isle of
Anglesey, the statements contained in the official forms and instructions published by the Ministry of
Housing, Communities and Local Government, both at the time the 2015 Order was made and
subsequent to the time the 2015 Order was made, are both capable of being persuasive
authorities as to the proper interpretation of the relevant provisions of article 7 of the 2015 Order.
(16) Article 7 of the 2015 Order requires that applications for planning permission include “a plan
which identifies the land to which the application relates” and also that applications for planning
permission must “include the particulars specified or referred to in the form”. The particulars
specified in the application form require that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

(17) It is acknowledged that not every planning application will require visibility splays. For example, if an
application were submitted for a city centre development where no vehicular access to the site
was possible, visibility splays would obviously not be required. However, the Consortium intends to
submit that where an application creates a new vehicular access or proposes the intensified use of
an existing vehicular access, the land necessary for visibility splays must be included within the area
defined by the red line on the location plan.
(18) The requirements of article 7 of the 2015 Order are statutory requirements, and neither local
planning authorities nor the Secretary of State have the power to ignore the statutory
requirements in any case. Any dispute as to whether the statutory requirements have been met is
a question within the jurisdiction of the courts. This question can be contrasted with the question
of whether visibility splays are necessary to make a proposed development or change of use
acceptable in planning terms, which is a question of judgment purely within the purview of the
decision maker, subject to the usual legal tests on unreasonableness.
(19) The Council has previously obtained legal advice advancing the position that the land required to
carry out a proposed development includes only the land that must undergo operational
development or is subject to a change of use. No authorities have been provided in support of
this position, and indeed, the Council’s position is at odds with the approved principles of statutory
interpretation outlined above.
(20) A visibility splay will not be maintained free of vegetation without some sort of intervention. This
intervention can either take the form of regular and ongoing maintenance to remove vegetation or
the installation of hardstanding such as asphalt or concrete, which would prevent the growth of
vegetation.
(21) The ongoing maintenance of land necessary to remove vegetation and maintain a functional
visibility splay requires a positive planning condition to be attached to any permission granted, and a
positive planning conditions may only be applied to land that is within the application site or within
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the control of the applicant. In Mouchell Superannuation Fund Trustees v Oxfordshire County Council
[1992] 1 P.L.R. 97 at 105, Glidewell LJ states that:
“a condition requiring the carrying out of works may validly be imposed only if the works are
to be carried out on land either within the application site or on other land 'under the
control of the applicant'. Thus, a condition purporting to require the carrying out of works
on land neither within the application site nor within the control of the applicant is outside
the powers of the Act”.

(22) If the interpretation of article 7 as advanced in the Council’s legal advice were to be accepted, it
would be impossible to attach positive conditions requiring the maintenance of visibility splays in
cases where the land in question did not require a change of use or operational development. This
interpretation of article 7 would create the very kind of mischief that article 7 and the instructions
in the application form were apparently designed to prevent.
(23) In installation of paving such as asphalt or concrete to prevent the grown of visibility splays
constitutes operation development under sections 55(1) and 55(2) of the 1990 Act unless all of
the following criteria apply:
1)
2)
3)
4)

the work is being carried out within the boundaries of a “road”,
the work is being carried out “by” a highway authority,
the work constitutes the maintenance or improvement of the “road”, and
if the work is not exclusively for maintenance, it does not or will not “have significant
adverse effects on the environment”.

(24) There may be many ways to achieve functional visibility splays for any given application, for
example, by a positive condition, a Grampian condition, or through a planning obligation. However,
the Consortium would intend to submit that the question of how best to achieve the functional
visibility splay is a matter of planning judgment for the decision maker.
(25) For a local planning authority to accept as valid and to proceed to consider a planning application
that plainly fails to comply with the requirements of article 7 and the requirements stated in the
application form, would in effect remove the option of the positive planning condition from the
decision maker’s choices. This effectively constitutes predetermination of the application, at least in
regards to a positive condition for the maintenance of visibility splays, and where the issue of
visibility splays goes to the root of the decision as to whether to grant planning permission, this
predetermination may be sufficient for the court to decide to quash a planning permission granted
in such circumstances.
(26) The failure to properly identify the land to which the application relates is also extraordinarily
prejudicial to the ability of statutory consultees and members of the public to give intelligent
consideration and response to planning proposals during periods of consultations.
(27) Officers of local highway authorities should be able to rely on the fact that application documents
that have been validated by the local planning authority and published for consultation correctly
depict the land to which the application relates by outlining that land in red on the location plan, as
is required under article 7. Whilst in an ideal world, local highway authority officers might be well
versed in the nuances of planning law, this is usually not the case, and both statutory consultees and
members of the public rely on the validation opinion of the local planning authority to establish
that the land to which the planning application relates has been correctly identified on the location
plan in accordance with the relevant legal standards. A local planning authority that consults on an
application with an invalid location plan not only violates section 327A of the 1990 Act, but also
potentially renders the consultation on the application unlawful on grounds of procedural
impropriety. (See R v North and East Devon Health Authority ex p Coughlan [1999] EWCA Civ
1871, [2001] Q.B. 213 at [112].)

65

Pre-action protocol
(28) For these reasons, the Consortium will be seeking an order to prohibit the Council from
considering planning application 20/03370/OUT, unless a decision to grant outline planning
permission is issued by the Council, in which case a quashing order will be sought. The Consortium
will also seek a declaration that the Council has erred in law and an order that the Council pays
the Consortium’s costs in the claim.
(29) The Consortium may also decide to seek interim relief in the event that the Council proceeds with
the unlawful consideration of the application. If interim relief is to be sought, the Consortium will
endeavour, insofar as is possible, to give the Council 7 days notice before any such interim relief is
sought from the court.
(30) The Consortium would prefer to resolve this matter as quickly and efficiently as possible. To that
end, the Consortium would ask the Council to inform the applicant as soon as possible that
insufficient information has been submitted with the application and stating that a location plan
should be submitted showing the land necessary for visibility splays included with in the red line
boundaries. Once such a plan is received, the Council could then proceed with the lawful
consideration of the application.
(31) The Consortium would be pleased to consider any form of alternate dispute resolution that might
be proposed by the Council.
(32) The Consortium intends to issue proceedings as an Aarhus Convention claim pursuant to Parts
45.41 – 45.45 of the Civil Procedure Rules because the claim challenges the legality of a decision of
a body exercising a public function which is within the scope of Article 9(2) of the UNECE
Convention on Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters agreed at Aarhus, Denmark on 25 June 1998 (the Aarhus Convention).
(33) Although funding has not yet been arranged for the claim, the Consortium does not envisage that
it will be necessary to propose any variation of the standard limits on recoverable costs as stated in
Parts 45.43(2)(b) and 45.43(3) of the Civil Procedure Rules.
(34) In the event that a claim does become necessary, a statement of the prospective claimant’s financial
resources and a statement of financial support received will be provided to the prospective
defendant at the earliest opportunity and no later than the time the claim is issued.
(35) The Consortium’s address for the response and service of documents is: Fews Lane Consortium
Ltd, The Elms, Fews Lane, Longstanton, Cambridge CB24 3DP. Please note that the Fews Lane
Consortium Ltd does NOT accept service by email.
(36) The Consortium would like to propose a reply date of 12 October 2020, which is 14 days from
the date of this letter.
Kind regards

Daniel Fulton
Director
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From: Stephen Reid
Sent: 12 October 2020 14:49
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: 95 Bannold Road, Waterbeach
Importance: High

Dear Fews Lane Consortium Ltd
When I emailed you last Friday ,9th October I said:
“…As I understand matters, it will be at least some weeks before this application will
go to Planning Committee. In these circumstances may I invite you to consider
agreeing an extension of time until close of business on Monday 19th October to
respond to the attached letter although it would be my intention to respond earlier
….”
I have prepared a draft response to the attached letter and that draft has been sent
to my instructing officers but I am not necessarily expecting them to let me have
final comments before close of play today but we will endeavour to send you the
response as soon as possible .As I have already indicated that as I understand
matters, it will be at least some weeks before this application will go to Planning
Committee I would suggest that no further parties will suffer prejudice by a reply not
being sent to you before close of play today.

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
1
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3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Stephen Reid
Sent: 09 October 2020 15:28
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: 95 Bannold Road, Waterbeach
Importance: High

Dear Fews Lane Consortium Ltd
As I understand matters, it will be at least some weeks before this application will go
to Planning Committee. In these circumstances may I invite you to consider
agreeing an extension of time until close of business on Monday 19th October to
respond to the attached letter although it would be my intention to respond earlier .

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 28 September 2020 07:45
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: 95 Bannold Road, Waterbeach
Dear Mr Reid,
Please see the attached pre‐action letter concerning the proposed development at 95 Bannold Road, Waterbeach.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd

2
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The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Fews
Lane
Consortium
Ltd

Daniel Fulton
DIRECTOR
T: 01954 789237
E: dgf@fewslane.co.uk

The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

8 September 2020

South Cambridgeshire District Council
FAO 3C Shared Services Legal Practice
South Cambridgeshire Hall
Cambourne Business Park
Cambourne
Cambridge CB23 6EA
Dear Sirs
(1) Thank you for your letter dated 4 September 2020 clarifying the Council’s position on a number of
key issues.
(2) In light of these clarifications, the Consortium would like to call the Council’s attention to the
following relevant provisions of law.
Legal Framework
(3) Section 55(1) of the Town and Country Planning Act 1990 (the “1990 Act”) provides that:
“Subject to the following provisions of this section, in this Act, except where the context
otherwise requires, ‘development,’ means the carrying out of building, engineering, mining or
other operations in, on, over or under land, or the making of any material change in the use of
any buildings or other land.”

(4) Section 336(1) of the 1990 Act provides that:
“‘engineering operations’ includes the formation or laying out of means of access to
highways”.

(5) Section 55(2) of the 1990 Act provides that (emphasis added):
“The following operations or uses of land shall not be taken for the purposes of this Act to
involve development of the land — […]
(b) the carrying out on land within the boundaries of a road by a highway authority of any
works required for the maintenance or improvement of the road but, in the case of any such
works which are not exclusively for the maintenance of the road, not including any works
which may have significant adverse effects on the environment”

(6) Section 65 of the 1990 Act provides that:
“(1) A development order may make provision requiring—
(a) notice to be given of any application for planning permission or permission in principle,
and
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(b) any applicant for such permission to issue a certificate as to the interests in the land to
which the application relates or the purpose for which it is used, and provide for publicising
such applications and for the form, content and service of such notices and certificates.
(2) Provision shall be made by a development order for the purpose of securing that, in the
case of any application for planning permission, any person (other than the applicant) who on
such date as may be prescribed by the order is an owner of the land to which the application
relates, or an agricultural tenant of that land, is given notice of the application in such manner
as may be required by the order.
(3) A development order may require an applicant for planning permission or permission in
principle to certify, in such form as may be prescribed by the order, or to provide evidence,
that any requirements of the order have been satisfied.
(3A) In subsections (1) and (3) references to any application for planning permission or any
applicant for such permission include references to any application for approval under section
61L(2) or any applicant for such approval.
(4) A development order making any provision by virtue of this section may make different
provision for different cases or different classes of development.
(5) A local planning authority shall not entertain an application for planning permission or
permission in principle unless any requirements imposed by virtue of this section have been
satisfied.”

(7) Section 327A of the 1990 Act provides that:
“(1) This section applies to any application in respect of which this Act or any provision made
under it imposes a requirement as to—
(a) the form or manner in which the application must be made;
(b) the form or content of any document or other matter which accompanies the application.
(2) The local planning authority must not entertain such an application if it fails to comply with
the requirement.”

(8) Article 7 of the Town and Country Planning (Development Management Procedure) (England)
Order 2015 (the “2015 Order”) provides that (emphasis added):
“(1)Subject to paragraphs (3) to (5), an application for planning permission must—
(a) be made in writing to the local planning authority on a form published by the Secretary of
State (or a form to substantially the same effect);
(b) include the particulars specified or referred to in the form;
(c) except where the application is made pursuant to section 73 (determination of
applications to develop land without conditions previously attached) or section 73A(2)(c)
(planning permission for development already carried out) of the 1990 Act or is an
application of a kind referred to in article 20(1)(b) or (c), be accompanied, whether
electronically or otherwise, by—
(i) a plan which identifies the land to which the application relates;
(ii) any other plans, drawings and information necessary to describe the development which is
the subject of the application”.

(9) Article 13(1) of the 2015 Order provides that (emphasis added):
“Except where paragraph (2) applies, an applicant for planning permission must give requisite
notice of the application to any person (other than the applicant) who on the prescribed
date is an owner of the land to which the application relates, or a tenant—
(a) by serving the notice on every such person whose name and address is known to the
applicant; and
(b) where the applicant has taken reasonable steps to ascertain the names and addresses of
every such person, but has been unable to do so, by publication of the notice after the
prescribed date in a newspaper circulating in the locality in which the land to which the
application relates is situated.”
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(10) Article 14 of the 2015 Order provides that:
“(1)Where an application for planning permission is made, the applicant must certify, in a
form published by the Secretary of State or in a form substantially to the same effect, that the
relevant requirements of article 13 have been satisfied.”

(11) Delegated legislation made under an act is capable of being a persuasive authority on the meaning
of the act's provisions. (Hales v Bolton Leathers Ltd [1951] A.C. 531, per Lord Simonds at 539, per
Lord Normand at 544, and per Lord Oaksey at 548)
(12) When the government department administering an act publishes official statements in regards to
the act, those statements may be taken into account as a persuasive authority on the meanings of
the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(13) The meaning of a provision of an act my be elucidated by reference to contemporary statements
indicating how the provisions were understood at the time they were enacted, particularly in
esoteric areas of law where cases rarely come before the courts and there is a long established
practice. (Isle of Anglesey County Council v Welsh Ministers [2009] EWCA Civ 94, [2009] 3 All E.R.
1110)
(14) A breach of a provision of delegated legislation is no different than a breach of the primary act
itself. (National Telephone Company v Baker [1892 N. 2.], [1893] 2 Ch. 186 at 203)
Factual background
(15) Four forms of the certificate referred to in article 14(1) have been published by the Secretary of
State.
(16) These forms are referred to as ownership certificates A, B, C, and D.
(17) The form of the certificate referred to as ownership certificate A states:
“[I certify]/[The applicant certifies] that on the day 21 days before the date of this application nobody
except [myself]/[the applicant] was the owner of any part of the land or building to which the
application relates, and that none of the land to which the application relates is, or is part of, an
agricultural holding.”

(18) The form of the certificate referred to as ownership certificate B states:
“[I certify]/[The applicant certifies] that [I have]/[the applicant has] given the requisite notice
to everyone else (as listed below) who, on the day 21 days before the date of this application,
was the owner and/or agricultural tenant of any part of the land or building to which this
application relates.”

(19) The form of the certificate referred to as ownership certificate C states:
“[I certify]/[The applicant certifies] that:
• Neither Certificate A or B can be issued for this application
• All reasonable steps have been taken to find out the names and addresses of the other
owners and/or agricultural tenants of the land or building, or of a part of it, but [I have]/[the
applicant has] been unable to do so.”

(20) The form of the certificate referred to as ownership certificate D states:
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“[I certify]/[The applicant certifies] that:
• Certificate A cannot be issued for this application
• All reasonable steps have been taken to find out the names and addresses of everyone else
who, on the day 21 days before the date of this application, was the owner and/or agricultural
tenant of any part of the land to which this application relates, but [I have]/[the applicant has]
been unable to do so.”

(21) The application form provides that:
“The application site must be edged clearly with a red line on the location plan. It should
include all land necessary to carry out the proposed development (e.g. land required for
access to the site from a public highway, visibility splays (access around a road junction or
access, which should be free from obstruction), landscaping, car parking and open areas
around buildings).”

Ownership certificates
(22) Article 7(1)(c)(i) of the 2015 Order provides that a plan that identifies “the land to which the
application relates” must be included with applications for planning permission. Article 13(1) of the
2015 Order requires that an applicant for planning permission must notify the owners “the land to
which the application relates”. Article 14 of the 2015 Order provides that applicants must certify,
in a form published by the Secretary of State or in a form substantially to the same effect that the
relevant requirements of article 13 have been satisfied. The forms published by the Secretary of
State, referred to as ownership certificates, also refer to the land to which the application relates.
(23) The meaning of the phrase “the land to which the application relates” is a question of statutory
interpretation. It is not a matter of planning judgment, as the Council has sometimes asserted.
(24) When the government department administering an act publishes official statements in regards to
the act, those statements may be taken into account as a persuasive authority on the meanings of
the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(25) The application instructions published by the Ministry of Housing, Communities and Local
Government stipulate that the land to which an application relates includes “all land necessary to
carry out the proposed development”.
(26) “All land necessary to carry out the proposed development” is not the same as any land proposed
to undergo operational development or a material change of use, which is how the Council has
misinterpreted the provisions of the 2015 Order.
Position of red line on location plan
(27) Moving the red line shown on the location plan does not change the land to the application relates.
(28) However, moving the red line shown on the location plan such that it excludes land to which the
application relates can invalidate the application if the application would no longer comply with the
provisions of article 7(1)(b) and article 7(1)(c)(ii) of the 2015 Order.
(29) Whilst moving the position red line shown on the location plan An applicant can not change the
land to which a planning application relates by simply moving the position of the red line shown on
the location plan, and likewise, moving the red line shown on the location plan does not change the
land to which the ownership certificate pertains.
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Land to which application relates vs. land proposed to undergo operational development/change of use
(30) The application form instructions published by the Ministry of Housing, Communities and Local
Government clarify that the land to which a planning application relates is the land necessary to
carry out the proposed development, not the land proposed to undergo operational development
or a material change of use, as the Council has posited.
(31) Again, when the government department administering an act publishes official statements in
regards to the act, those statements may be taken into account as a persuasive authority on the
meanings of the act’s provisions. (Oram (Inspector of Taxes) v Johnson [1980] 2 All E.R. 1 at 6)
(32) Even if the court were not to agree with our approach to the interpretation of the phrase “land to
which the application relates”, the Council’s position that land owned by the local highway authority
can be excluded from land to which an application relates is doomed to fail on the basis of section
55 of the 1990 Act.
(33) Under the provisions of subsections 55(1) and 55(2) of the 1990 Act, any building, engineering, or
other operations carried out in, on, over, or under land will be considered to be development
unless all of the following apply:
1) the work is being carried out within the boundaries of a “road”,
2) the work is being carried out “by” a highway authority,
3) the work constitutes the maintenance or improvement of the “road”, and
4) if the work is not exclusively for maintenance, it does not or will not “have significant
adverse effects on the environment”.
(34) Accordingly, it appears to be immaterial whether the land in question is:
1) owned by a highway authority,
2) within a highway,
3) within a public highway,
4) within a private highway, or
5) within an adopted highway.
(35) The local highway authority for the district of South Cambridgeshire is the Cambridgeshire County
Council.
(36) To the best of the Consortium's knowledge, the Cambridgeshire County Council does not offer a
service whereby it undertakes building, engineering, or other operations to carry out works
associated with private developments.
Ramifications for planning application 20/02453/S73 (Fews Lane, Longstanton)
(37) No location plan has been submitted for this application. Accordingly, the application relies on the
location plan comprised within the application for the extant planning permission (S/0277/19/FL).
That location plan fails to identify the land to which the application relates as is required under
article 7(1)(c)(i) of the 2015 Order. Application 20/02453/S73 is therefore invalid and can not be
determined pursuant to sections 65 and 327A of the 1990 Act.
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Ramifications for planning application 20/03370/OUT (95 Bannold Road, Waterbeach)
(38) The location plan fails to identify the land to which the application relates as is required under
article 7(1)(c)(i) of the 2015 Order. Application 20/03370/OUT is therefore invalid and can not be
determined pursuant to sections 65 and 327A of the 1990 Act.
Update concerning proposed development at 17 Mill Lane, Arrington
(39) The Consortium has decided not to pursue a prohibiting order in regards to this section 73
application. The reason for this is because we feel that it is likely that the Council will make
additional errors of law when determining the application and that the court will be more likely to
grant relief at that time. The Consortium will be providing further representations on this
application in due course, but you may consider the Consortium’s pre-action letter in regards to
this application to be withdrawn.
(40) I hope this letter will be helpful in explaining the Consortium's positions on the issues discussed. If
I can provide further clarification, please do let me know.
Kind regards

Daniel Fulton
Director
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From: Stephen Reid
Sent: 13 October 2020 13:54
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: bannold road waterbeach
Importance: High

Dear Fews Lane Consortium Ltd

Please see attached.
I am in the office tomorrow and will arrange for a copy to be posted to you.
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

1
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Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

Practice Ref:
Your Ref:

SR

Date:

13 October 2020

3C Shared Services - Legal Practice
acting for South Cambridgeshire District Council
Please send all correspondence to:
South Cambridgeshire Hall, Cambourne Business Park
Cambourne, Cambridge, CB23 6EA
DX 729500, Cambridge 15
Main Switchboard: 01223 457000
Head of Legal Practice: Tom Lewis

Dear Sirs
Re: Judicial Review Pre-action Protocol: 20/03370/OUT -95 Bannold Road Waterbeach
We write in relation to your pre-action protocol letter dated 28th September 2020 in which you indicate your
intention to challenge by way of judicial review the Council’s decision to grant planning permission under
ref 20/03370/OUT
The Prospective Claimant
1

The Prospective Claimant would be Fews Lane Consortium Ltd.

The Prospective Defendant
2

The Prospective Defendant is South Cambridgeshire District Council.
Correspondence should be addressed to 3C Shared Services – The Legal Practice, South
Cambridgeshire Hall, Cambourne Business Park, Cambourne, Cambridge, CB23 6EA.
The Solicitor dealing with the conduct of this matter is Stephen Reid.

Response to the claim
3

Your prospective claim concerns the Council’s decision to consider planning application
20/03370/OUT, (the “Application”).which seeks outline planning permission for the demolition of
the existing house and the erection of five dwellings at 95 Bannold Road, Waterbeach, Cambridge
CB25 9LQ with some matters reserved except for access.

4.1

To my mind the key difference between the parties is the importance you place on your
suggestion that a planning application will be invalid if the red line location plan omits to include
relevant visibility splays which are part of the existing adopted highway.

4.2

You recognize that there are no reported cases to support your submission in such regard but
what you have said in a letter dated 7th October is as follows:
“….However, if necessary, we are prepared to argue that such an application would be unlawful
on the basis that the inclusion of the relevant land within the depicted boundaries of the land to
which the application relates is necessary in order to allow for a positive planning condition to be
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lawfully attached to any permission granted. Should we need to argue this point, we will rely upon
one or more of the following authorities: Mouchell Superannuation Fund Trustees v Oxfordshire
County Council [1992] 1 P.L.R. 97, Davenport v London Borough of Hammersmith and Fulham
[1999] (CO/4485/98), British Railways Board v Secretary of State for the Environment [1994] 1
EGLR 197, and/or Grampian Regional Council v City of Aberdeen District Council 1984 SC (HL)
58….”
4.3

It is the Council’s position that a positive planning condition is not required in relation to relevant
visibility splays which are part of the existing adopted highway and that none of the cases you
have referred to address this point.

5

Para 5 of your letter

5.1

In paragraph 5 of your letter you set out the proposition that ”..the Council’s consideration of
planning application 20/03370/OUT is unlawful pursuant to section 327A of the Town and Country
Planning Act 1990 (the “1990 Act”) because the application does not comply with the
requirements of article 7 of the Town and Country Planning (Development Management
Procedure) (England) Order 2015 (the “2015 Order”)….”

5.2

This proposition is not accepted by the Council.

6

Para 6 of your letter

6.1

In your para 6 of your letter you quote Section 327A of the 1990 Act

6.2

The Council does not accept that by considering the application (and the location plan) in its
current form there would be a breach of Section 327A of the 1990 Act

7

Para 7 of your letter

7.1

You then in para 7 of your letter quote Article 7 of the 2015 Order

7.2

It is the Council’s position that the red line on the location plan identifies the land to which the
application relates in so far as the red line abuts the existing adopted highway

7.3

Further, it is the Council’s position that the plan is not deficient because the red line does not
extend to show visibility splays within the existing adopted highway

8

Para 8 of your letter
Noted

9

Para 9 of your letter

9.1

You suggest in your para 9 that:
”…In the case of application 20/03370/OUT, the location plan does not identify all of the land to
which the application relates as is required under article 7(1)(c)(i) of the 2015 Order, and the
application does not include the particulars specified in the application form as is required under
article 7(1)(b) of the 2015 Order. Accordingly, the application can not be entertained by the
Council pursuant to the provisions of section 327A of the 1990 Act. Interpretation of Article 7(1) of
the 2015 Order…”

9.2

This proposition is not accepted by the Council

10

Para 10 of your letter
It is the Council’s position that in this case the application site has been edged clearly with a red
line on the location plan and it includes all land to which the application relates including land
required for access to the site from a public highway and that the red line is not defective because
it does not show within the red line the land for relevant visibility splays which are already within
the existing adopted highway.
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11

Para 11 of your letter
It is not thought necessary to comment on your para 11.

12

Para 12 of your letter

12.1

Here you state that “..the application form, published by the Ministry of Housing, Communities and
Local Government provides that:
“The application site must be edged clearly with a red line on the location plan. It should include
all land necessary to carry out the proposed development (e.g. land required for access to the site
from a public highway, visibility splays (access around a road junction or access, which should be
free from obstruction), landscaping, car parking and open areas around buildings).”

12.2

It is the Council’s position that in this case the application site has been edged clearly with a red
line on the location plan and that it includes all land necessary to carry out the proposed
development (e.g. land required for access to the site from a public highway, and also the land for
all relevant visibility splays which are not within the existing adopted highway.

13

Para 13 of your letter
It is not thought necessary to comment on your para 13.

14

Para14 of your letter

14.1

Here you say that at the time the 2015 Order was made, the planning application form instructions
published by the Ministry of Communities and Local Government provided that:
“The application site must be edged clearly with a red line on the location plan. It should include
all land necessary to carry out the proposed development (e.g. land required for access to the site
from a public highway, visibility splays (access around a road junction or access, which should be
free from obstruction), landscaping, car parking and open areas around buildings).”

14.2

This however is much the same as covered by your paras numbered 8 and 12 so it is not thought
necessary to make any additional comment on your para 14.

15

Para 15 of your letter
I am not sure as to the point you are seeking to raise here.

16

Para 16 of your letter
Para 16 of your letter is much the same as covered by your paras numbered 8,12 and 14 so it is
not thought necessary to make any additional comment on your para 16.

17

Para 17 of your letter

17.1

Here you acknowledge that not every planning application will require visibility splays and you
give as example, an application submitted for a city centre development where no vehicular
access to the site was possible, and where you recognize that visibility splays would obviously not
be required.

17.2

However, you then continue
“….the Consortium intends to submit that where an application creates a new vehicular access or
proposes the intensified use of an existing vehicular access, the land necessary for visibility
splays must be included within the area defined by the red line on the location plan…”

17.3

If that proposition is correct then literally thousands of planning applications up and down the
country should be re-visited and be held to be invalid because they do not show within the red line
relevant visibility splays which are within the existing adopted highway. The same point should
likewise apply to a whole host of current appeals where again the applications which are the
subject of those appeals do not show within the red line on the location plan relevant visibility
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splays which are within the existing adopted highway .The reference to appeal cases is also
pertinent in the context of your comments under your para 18 where, in effect ,you suggest the
Secretary of State does not have the power to ignore the statutory requirements in any case.
18

Para 18 of your letter

18.1

In your para 18 you say “.. the requirements of article 7 of the 2015 Order are statutory
requirements, and neither local planning authorities nor the Secretary of State have the power to
ignore the statutory requirements in any case. Any dispute as to whether the statutory
requirements have been met is a question within the jurisdiction of the courts. This question can
be contrasted with the question of whether visibility splays are necessary to make a proposed
development or change of use acceptable in planning terms, which is a question of judgment
purely within the purview of the decision maker, subject to the usual legal tests on
unreasonableness….”

18.2

The Council does not accept that in this case there has been any breach of the statutory
requirements of article 7 of the 2015 Order

19

Para 19 of your letter

19.1

Here you acknowledge that the Council has previously obtained legal advice. You state that no
authorities have been provided in support of the Council’s position but you omit to acknowledge
that the full written advice of Mr Streeten was shared with you and/or that you take issue with the
following numbered paragraphs of that Advice (see section 35 of this letter as below)
Paras numbered 7,8,12,14 and 18

19.2

Rather you argue that the Council’s position is at odds with the approved principles of statutory
interpretation as outlined earlier in your letter.

19.3

The Council does not accept that the position it supports is at odds with the approved principles of
statutory interpretation as outlined earlier in your letter

20

Para 20 of your letter
Here you suggest that “a visibility splay will not be maintained free of vegetation without some
sort of intervention…” and you suggest that this “..intervention can either take the form of regular
and ongoing maintenance to remove vegetation or the installation of hardstanding such as asphalt
or concrete, which would prevent the growth of vegetation..” which then leads on to your
comments under your para 21

21

Para 21 of your letter

21.1

Here you suggest that “…the ongoing maintenance of land necessary to remove vegetation and
maintain a functional visibility splay requires a positive planning condition to be attached to any
permission granted…” and you continue that “… a positive planning conditions may only be
applied to land that is within the application site or within the control of the applicant…”

21.2

The Council does not accept that a positive planning condition is required in relation to relevant
visibility splays which are wholly within the existing adopted highway

21.3

The Council does not accept that the decision in Mouchell Superannuation Fund Trustees v
Oxfordshire County Council supports a proposition that a positive condition is required for visibility
splays which are wholly within the existing adopted highway

22

Para 22 of your letter

22.1

It is not accepted that the Council’s interpretation of Article 7 would “…create the very kind of
mischief.. ”that you suggest “article 7 and the instructions in the application form were apparently
designed to prevent…”
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22.2

If that were the case then I would invite to explain why the Council’s interpretation is consistent
not only with other LPAs but also countless decisions of Planning Inspectors in countless Appeal
decisions

22.3

You also suggest that
“…If the interpretation of article 7 as advanced in the Council’s legal advice were to be accepted,
it would be impossible to attach positive conditions requiring the maintenance of visibility splays in
cases where the land in question did not require a change of use or operational development…”
but I would ask you to provide a single example of where a condition has been imposed in relation
to relevant visibility splays within the existing adopted highway.

23

Para 23 of your letter
Your comments under para 23 are thought to be misguided and are not supported by the highway
authority

24

Para 24 of your letter
You comment that
“..there may be many ways to achieve functional visibility splays for any given application, for
example, by a positive condition, a Grampian condition, or through a planning obligation…”
but you omit to also include the highway authority using their powers to achieve functional visibility
splays where such are within the existing adopted highway and I do not think it unreasonable to
ask why the highway authority are not more concerned about the point at issue if you are right
that their powers are not sufficient in relation to visibility splays within the existing adopted
highway.

25

Para 25 of your letter

25.1

Here you suggest that:
“…For a local planning authority to accept as valid and to proceed to consider a planning
application that plainly fails to comply with the requirements of article 7 and the requirements
stated in the application form, would in effect remove the option of the positive planning condition
from the decision maker’s choices. This effectively constitutes predetermination of the application,
at least in regards to a positive condition for the maintenance of visibility splays, and where the
issue of visibility splays goes to the root of the decision as to whether to grant planning
permission, this predetermination may be sufficient for the court to decide to quash a planning
permission granted in such circumstances….”

25.2

I would submit your reasoning is quite simply flawed

26

Para 26 of your letter

26.1

Here you suggest that:
“…The failure to properly identify the land to which the application relates is also extraordinarily
prejudicial to the ability of statutory consultees and members of the public to give intelligent
consideration and response to planning proposals during periods of consultations….”

26.2

You recognize that there are no reported cases which support your proposition that a planning
application will be invalid if the red line location plan omits to include relevant visibility splays
which are part of the existing adopted highway.

27

Para 27 of your letter

27.1

The highway authority does not share your view that a planning application is invalid if the redline
on the location plan does not include visibility splays which are within the existing adopted
highway
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27.2

It is the Council's case that there has not been any procedural impropriety in relation to the
consultation arising from the red line shown on the location plan.

28

Para 28 of your letter
Noted, but the Council will strenuously resist any order to prohibit the Council from considering the
planning application or any application seeking to quash a planning permission resulting from the
application.

29

Para 29 of your letter.
Noted, but again the Council will seek to resist any application for interim relief if such an avenue
were pursued

30

Para 30 of your letter
The Council does not accept that insufficient information in relation to the red line has been
submitted and accordingly that it has no intention of advising the applicant to that effect

31

Para 31 of your letter
The Council would likewise be willing to consider any form of alternative dispute resolution if it is
felt by the Consortium that matters are capable of resolution but the Council is currently of the
view that the Consortium is wholly misguided in the approach set out in the pre -action protocol
letter

32

Para 32 of your letter
Noted

34

Para 34 of your letter
Noted

[35.

May I also remind you of a number of paragraphs in the Advice from Charles Streeten of 20 July
2020 which Advice was copied to you in full and where a number of paragraphs from that Advice
are set out below for ease of reference as it is believed they have not been addressed in the preaction letter dated 28th September

35.1

Paragraph numbered 7
“It should, however, be noted that notwithstanding the apparently strict wording of section 327A, the
High Court has made clear that a breach of the requirements in the 2015 Order does not,
necessarily, mean that a grant of planning permission will be quashed (see R (Bishop) v
Westminster CC [2017] EWHC 3102 (Admin) at para. 23). Rather, the court retains its discretion
regarding whether or not to quash a planning permission granted in breach of the 2015 Order.
Indeed, in a case where it is ‘highly likely’ that the outcome would not have been substantially
different absent the error, the court is under a duty pursuant to section 31 of the Senior Courts Act
1981 (as amended) to refuse both permission for judicial review and relief.”

35.2

Paragraph numbered 8
“Thus, whilst local planning authorities should always seek to ensure that the requirements of the
2015 Order are properly followed, it may be that an inadvertent failure to follow the procedural
requirements set down is not fatal to a grant of planning permission.”

35.3

Paragraph numbered 10
“The section of the application form to which the Consortium refers reads:
“The application site must be edged clearly with a red line on the location plan. It should include
all land necessary to carry out the proposed development (e.g. land required for access to the site
from a public highway, visibility splays (access around a road junction or access, which should be
free from obstruction), landscaping, car parking and open areas around buildings).”

82

35.4

Paragraph numbered 11
“This is also reflected in the Government’s Planning Practice Guidance (“PPG”) which says at
reference ID 14-024-20140306:
“The application site should be edged clearly with a red line on the location plan. It should include
all land necessary to carry out the proposed development (eg land required for access to the site
from a public highway, visibility splays, landscaping, car parking and open areas around
buildings). A blue line should be drawn around any other land owned by the applicant, close to or
adjoining the application site.”

35.5

Paragraph numbered 12
“In interpreting these words it is important not to lose sight of their context. They have not been
drafted as would a policy, still less with the care given to the drafting of legislation. In both cases
are intended as practical guidance to those completing an application for planning permission. They
should therefore be read with a considerable degree of common sense and not subjected to
exegetical legal analysis. If authority is required for this proposition, it is to be found in R (Solo Retail
Limited) v Torridge DC [2019] EWHC 489 (Admin) at para. 33.”

35.6

Paragraph numbered 14
“The issue, therefore, is whether planning permission for the Development can be granted,
notwithstanding that an area included within the visibility splay is on adopted highway outside the
red line boundary. My view is that it can:
a. Firstly, the text of both the application form and the guidance refers to “all land necessary to
carry out the proposed development”. In my view, the word development is of central
importance. If land is not being developed, it does not need to be included within the red line
boundary. Thus, although land that is not adopted highway such that its use needs to be
changed to be used as a visibility splay, it may need to be shown within the red line boundary,
where the land used for the visibility splay is already adopted highway, and no operational
development is required, it does not need to be included within the red line.
b. Secondly, an over literal reading of the application form and PPG would create absurd results.
As those instructing rightly point out, both refer to car parking and open areas around buildings.
However, if the development proposed does not include any car parking it plainly would not be
invalid if the red line on the location plan did not show land for car parking. Similarly, if the
application was such that the footprint of a proposed building meant there were to be no open
areas around it, the effect of the application form is clearly not intended to be that the application
is invalid because it fails to show any open areas. On the contrary, as both the form and the
PPG make clear, the references given are mere examples, and are not intended to be
prescriptive or exhaustive. Ultimately, what land is necessary to carry out the proposed
development will be a matter of judgement for the local planning authority to determine on the
facts of any given case.

35.7

Paragraph numbered 16
“Applying these principles, in my opinion:
Provided that all of the relevant land upon which works to create the access for the Development
fall within the red line boundary, the Council would be entitled to conclude that the land necessary
to carry out the proposed development does not include land falling within the visibility splays but
outwith the red line boundary, which is adopted highway.”

35.8

Paragraph numbered 18
“Moreover, even if I am wrong about that, I am of the view that the prospects of bringing a successful
claim for judicial review would be low. I cannot see what prejudice could be said to result from not
including adopted highway land forming part of the visibility splay within the red line boundary for
the development and, in any event, a claim for judicial review would be likely to be refused
permission and/or relief pursuant to section 31 of the Senior Courts Act 1981 on the basis that it is
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highly likely the outcome would not have been substantially different absent any error of law
identified.”
Yours faithfully

Stephen Reid
Senior Planning Lawyer

acting for South Cambridgeshire District Council

Tel:
Email:

01223 457094 / 07817 730893
stephen.reid@3csharedservices.org
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 26 October 2020 08:15
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: 20/02453/S73 (The Retreat, Fews Lane, Longstanton) & 20/03370/OUT (95 Bannold Road, Waterbeach)
Dear Mr Reid,
I am in the process of drafting further pre‐action correspondence in regards to application 20/02453/S73 (The
Retreat, Fews Lane, Longstanton), which will also apply, to some extent, to the issues concerning application
20/03370/OUT at 95 Bannold Road, Waterbeach.
I’m waiting to hear back from counsel on a couple of points prior to finalising the letter, but I should have it to you
sometime tomorrow.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

1
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From: Stephen Reid
Sent: 26 October 2020 08:23
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: bannold road waterbeach
Importance: High

Dear Fews Lane Consortium Ltd
1. I am conscious that you have emailed me this morning and said you are “…in
the process of drafting further pre-action correspondence in regards to
application 20/02453/S73 (The Retreat, Fews Lane, Longstanton), which will
also apply, to some extent, to the issues concerning application
20/03370/OUT at 95 Bannold Road, Waterbeach.
I’m waiting to hear back from counsel on a couple of points prior to finalising
the letter, but I should have it to you sometime tomorrow….”
2. I emailed you on 20th October and said:
“….Please confirm you have received in the post the original of the attached
letter….”
I await your response.
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.
1
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We will acknowledge correspondence (including Emails) within 2 working days of receipt.
We will make sure our clients are aware of the Practice’s complaints procedure.
We will agree key deadlines/operational requirements with clients within 5 working days.
We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Stephen Reid
Sent: 20 October 2020 09:29
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: bannold road waterbeach
Importance: High

Dear Fews Lane consortium Ltd
Please confirm you have received in the post the original of the attached letter.
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Stephen Reid
Sent: 13 October 2020 13:54
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: bannold road waterbeach
Importance: High

Dear Fews Lane Consortium Ltd

Please see attached.
I am in the office tomorrow and will arrange for a copy to be posted to you.
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
2

87

Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

3
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Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP

Practice Ref:
Your Ref:

SR

Date:

13 October 2020

3C Shared Services - Legal Practice
acting for South Cambridgeshire District Council
Please send all correspondence to:
South Cambridgeshire Hall, Cambourne Business Park
Cambourne, Cambridge, CB23 6EA
DX 729500, Cambridge 15
Main Switchboard: 01223 457000
Head of Legal Practice: Tom Lewis

Dear Sirs
Re: Judicial Review Pre-action Protocol: 20/03370/OUT -95 Bannold Road Waterbeach
We write in relation to your pre-action protocol letter dated 28th September 2020 in which you indicate your
intention to challenge by way of judicial review the Council’s decision to grant planning permission under
ref 20/03370/OUT
The Prospective Claimant
1

The Prospective Claimant would be Fews Lane Consortium Ltd.

The Prospective Defendant
2

The Prospective Defendant is South Cambridgeshire District Council.
Correspondence should be addressed to 3C Shared Services – The Legal Practice, South
Cambridgeshire Hall, Cambourne Business Park, Cambourne, Cambridge, CB23 6EA.
The Solicitor dealing with the conduct of this matter is Stephen Reid.

Response to the claim
3

Your prospective claim concerns the Council’s decision to consider planning application
20/03370/OUT, (the “Application”).which seeks outline planning permission for the demolition of
the existing house and the erection of five dwellings at 95 Bannold Road, Waterbeach, Cambridge
CB25 9LQ with some matters reserved except for access.

4.1

To my mind the key difference between the parties is the importance you place on your
suggestion that a planning application will be invalid if the red line location plan omits to include
relevant visibility splays which are part of the existing adopted highway.

4.2

You recognize that there are no reported cases to support your submission in such regard but
what you have said in a letter dated 7th October is as follows:
“….However, if necessary, we are prepared to argue that such an application would be unlawful
on the basis that the inclusion of the relevant land within the depicted boundaries of the land to
which the application relates is necessary in order to allow for a positive planning condition to be
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lawfully attached to any permission granted. Should we need to argue this point, we will rely upon
one or more of the following authorities: Mouchell Superannuation Fund Trustees v Oxfordshire
County Council [1992] 1 P.L.R. 97, Davenport v London Borough of Hammersmith and Fulham
[1999] (CO/4485/98), British Railways Board v Secretary of State for the Environment [1994] 1
EGLR 197, and/or Grampian Regional Council v City of Aberdeen District Council 1984 SC (HL)
58….”
4.3

It is the Council’s position that a positive planning condition is not required in relation to relevant
visibility splays which are part of the existing adopted highway and that none of the cases you
have referred to address this point.

5

Para 5 of your letter

5.1

In paragraph 5 of your letter you set out the proposition that ”..the Council’s consideration of
planning application 20/03370/OUT is unlawful pursuant to section 327A of the Town and Country
Planning Act 1990 (the “1990 Act”) because the application does not comply with the
requirements of article 7 of the Town and Country Planning (Development Management
Procedure) (England) Order 2015 (the “2015 Order”)….”

5.2

This proposition is not accepted by the Council.

6

Para 6 of your letter

6.1

In your para 6 of your letter you quote Section 327A of the 1990 Act

6.2

The Council does not accept that by considering the application (and the location plan) in its
current form there would be a breach of Section 327A of the 1990 Act

7

Para 7 of your letter

7.1

You then in para 7 of your letter quote Article 7 of the 2015 Order

7.2

It is the Council’s position that the red line on the location plan identifies the land to which the
application relates in so far as the red line abuts the existing adopted highway

7.3

Further, it is the Council’s position that the plan is not deficient because the red line does not
extend to show visibility splays within the existing adopted highway

8

Para 8 of your letter
Noted

9

Para 9 of your letter

9.1

You suggest in your para 9 that:
”…In the case of application 20/03370/OUT, the location plan does not identify all of the land to
which the application relates as is required under article 7(1)(c)(i) of the 2015 Order, and the
application does not include the particulars specified in the application form as is required under
article 7(1)(b) of the 2015 Order. Accordingly, the application can not be entertained by the
Council pursuant to the provisions of section 327A of the 1990 Act. Interpretation of Article 7(1) of
the 2015 Order…”

9.2

This proposition is not accepted by the Council

10

Para 10 of your letter
It is the Council’s position that in this case the application site has been edged clearly with a red
line on the location plan and it includes all land to which the application relates including land
required for access to the site from a public highway and that the red line is not defective because
it does not show within the red line the land for relevant visibility splays which are already within
the existing adopted highway.
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11

Para 11 of your letter
It is not thought necessary to comment on your para 11.

12

Para 12 of your letter

12.1

Here you state that “..the application form, published by the Ministry of Housing, Communities and
Local Government provides that:
“The application site must be edged clearly with a red line on the location plan. It should include
all land necessary to carry out the proposed development (e.g. land required for access to the site
from a public highway, visibility splays (access around a road junction or access, which should be
free from obstruction), landscaping, car parking and open areas around buildings).”

12.2

It is the Council’s position that in this case the application site has been edged clearly with a red
line on the location plan and that it includes all land necessary to carry out the proposed
development (e.g. land required for access to the site from a public highway, and also the land for
all relevant visibility splays which are not within the existing adopted highway.

13

Para 13 of your letter
It is not thought necessary to comment on your para 13.

14

Para14 of your letter

14.1

Here you say that at the time the 2015 Order was made, the planning application form instructions
published by the Ministry of Communities and Local Government provided that:
“The application site must be edged clearly with a red line on the location plan. It should include
all land necessary to carry out the proposed development (e.g. land required for access to the site
from a public highway, visibility splays (access around a road junction or access, which should be
free from obstruction), landscaping, car parking and open areas around buildings).”

14.2

This however is much the same as covered by your paras numbered 8 and 12 so it is not thought
necessary to make any additional comment on your para 14.

15

Para 15 of your letter
I am not sure as to the point you are seeking to raise here.

16

Para 16 of your letter
Para 16 of your letter is much the same as covered by your paras numbered 8,12 and 14 so it is
not thought necessary to make any additional comment on your para 16.

17

Para 17 of your letter

17.1

Here you acknowledge that not every planning application will require visibility splays and you
give as example, an application submitted for a city centre development where no vehicular
access to the site was possible, and where you recognize that visibility splays would obviously not
be required.

17.2

However, you then continue
“….the Consortium intends to submit that where an application creates a new vehicular access or
proposes the intensified use of an existing vehicular access, the land necessary for visibility
splays must be included within the area defined by the red line on the location plan…”

17.3

If that proposition is correct then literally thousands of planning applications up and down the
country should be re-visited and be held to be invalid because they do not show within the red line
relevant visibility splays which are within the existing adopted highway. The same point should
likewise apply to a whole host of current appeals where again the applications which are the
subject of those appeals do not show within the red line on the location plan relevant visibility
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splays which are within the existing adopted highway .The reference to appeal cases is also
pertinent in the context of your comments under your para 18 where, in effect ,you suggest the
Secretary of State does not have the power to ignore the statutory requirements in any case.
18

Para 18 of your letter

18.1

In your para 18 you say “.. the requirements of article 7 of the 2015 Order are statutory
requirements, and neither local planning authorities nor the Secretary of State have the power to
ignore the statutory requirements in any case. Any dispute as to whether the statutory
requirements have been met is a question within the jurisdiction of the courts. This question can
be contrasted with the question of whether visibility splays are necessary to make a proposed
development or change of use acceptable in planning terms, which is a question of judgment
purely within the purview of the decision maker, subject to the usual legal tests on
unreasonableness….”

18.2

The Council does not accept that in this case there has been any breach of the statutory
requirements of article 7 of the 2015 Order

19

Para 19 of your letter

19.1

Here you acknowledge that the Council has previously obtained legal advice. You state that no
authorities have been provided in support of the Council’s position but you omit to acknowledge
that the full written advice of Mr Streeten was shared with you and/or that you take issue with the
following numbered paragraphs of that Advice (see section 35 of this letter as below)
Paras numbered 7,8,12,14 and 18

19.2

Rather you argue that the Council’s position is at odds with the approved principles of statutory
interpretation as outlined earlier in your letter.

19.3

The Council does not accept that the position it supports is at odds with the approved principles of
statutory interpretation as outlined earlier in your letter

20

Para 20 of your letter
Here you suggest that “a visibility splay will not be maintained free of vegetation without some
sort of intervention…” and you suggest that this “..intervention can either take the form of regular
and ongoing maintenance to remove vegetation or the installation of hardstanding such as asphalt
or concrete, which would prevent the growth of vegetation..” which then leads on to your
comments under your para 21

21

Para 21 of your letter

21.1

Here you suggest that “…the ongoing maintenance of land necessary to remove vegetation and
maintain a functional visibility splay requires a positive planning condition to be attached to any
permission granted…” and you continue that “… a positive planning conditions may only be
applied to land that is within the application site or within the control of the applicant…”

21.2

The Council does not accept that a positive planning condition is required in relation to relevant
visibility splays which are wholly within the existing adopted highway

21.3

The Council does not accept that the decision in Mouchell Superannuation Fund Trustees v
Oxfordshire County Council supports a proposition that a positive condition is required for visibility
splays which are wholly within the existing adopted highway

22

Para 22 of your letter

22.1

It is not accepted that the Council’s interpretation of Article 7 would “…create the very kind of
mischief.. ”that you suggest “article 7 and the instructions in the application form were apparently
designed to prevent…”
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22.2

If that were the case then I would invite to explain why the Council’s interpretation is consistent
not only with other LPAs but also countless decisions of Planning Inspectors in countless Appeal
decisions

22.3

You also suggest that
“…If the interpretation of article 7 as advanced in the Council’s legal advice were to be accepted,
it would be impossible to attach positive conditions requiring the maintenance of visibility splays in
cases where the land in question did not require a change of use or operational development…”
but I would ask you to provide a single example of where a condition has been imposed in relation
to relevant visibility splays within the existing adopted highway.

23

Para 23 of your letter
Your comments under para 23 are thought to be misguided and are not supported by the highway
authority

24

Para 24 of your letter
You comment that
“..there may be many ways to achieve functional visibility splays for any given application, for
example, by a positive condition, a Grampian condition, or through a planning obligation…”
but you omit to also include the highway authority using their powers to achieve functional visibility
splays where such are within the existing adopted highway and I do not think it unreasonable to
ask why the highway authority are not more concerned about the point at issue if you are right
that their powers are not sufficient in relation to visibility splays within the existing adopted
highway.

25

Para 25 of your letter

25.1

Here you suggest that:
“…For a local planning authority to accept as valid and to proceed to consider a planning
application that plainly fails to comply with the requirements of article 7 and the requirements
stated in the application form, would in effect remove the option of the positive planning condition
from the decision maker’s choices. This effectively constitutes predetermination of the application,
at least in regards to a positive condition for the maintenance of visibility splays, and where the
issue of visibility splays goes to the root of the decision as to whether to grant planning
permission, this predetermination may be sufficient for the court to decide to quash a planning
permission granted in such circumstances….”

25.2

I would submit your reasoning is quite simply flawed

26

Para 26 of your letter

26.1

Here you suggest that:
“…The failure to properly identify the land to which the application relates is also extraordinarily
prejudicial to the ability of statutory consultees and members of the public to give intelligent
consideration and response to planning proposals during periods of consultations….”

26.2

You recognize that there are no reported cases which support your proposition that a planning
application will be invalid if the red line location plan omits to include relevant visibility splays
which are part of the existing adopted highway.

27

Para 27 of your letter

27.1

The highway authority does not share your view that a planning application is invalid if the redline
on the location plan does not include visibility splays which are within the existing adopted
highway

93

27.2

It is the Council's case that there has not been any procedural impropriety in relation to the
consultation arising from the red line shown on the location plan.

28

Para 28 of your letter
Noted, but the Council will strenuously resist any order to prohibit the Council from considering the
planning application or any application seeking to quash a planning permission resulting from the
application.

29

Para 29 of your letter.
Noted, but again the Council will seek to resist any application for interim relief if such an avenue
were pursued

30

Para 30 of your letter
The Council does not accept that insufficient information in relation to the red line has been
submitted and accordingly that it has no intention of advising the applicant to that effect

31

Para 31 of your letter
The Council would likewise be willing to consider any form of alternative dispute resolution if it is
felt by the Consortium that matters are capable of resolution but the Council is currently of the
view that the Consortium is wholly misguided in the approach set out in the pre -action protocol
letter

32

Para 32 of your letter
Noted

34

Para 34 of your letter
Noted

[35.

May I also remind you of a number of paragraphs in the Advice from Charles Streeten of 20 July
2020 which Advice was copied to you in full and where a number of paragraphs from that Advice
are set out below for ease of reference as it is believed they have not been addressed in the preaction letter dated 28th September

35.1

Paragraph numbered 7
“It should, however, be noted that notwithstanding the apparently strict wording of section 327A, the
High Court has made clear that a breach of the requirements in the 2015 Order does not,
necessarily, mean that a grant of planning permission will be quashed (see R (Bishop) v
Westminster CC [2017] EWHC 3102 (Admin) at para. 23). Rather, the court retains its discretion
regarding whether or not to quash a planning permission granted in breach of the 2015 Order.
Indeed, in a case where it is ‘highly likely’ that the outcome would not have been substantially
different absent the error, the court is under a duty pursuant to section 31 of the Senior Courts Act
1981 (as amended) to refuse both permission for judicial review and relief.”

35.2

Paragraph numbered 8
“Thus, whilst local planning authorities should always seek to ensure that the requirements of the
2015 Order are properly followed, it may be that an inadvertent failure to follow the procedural
requirements set down is not fatal to a grant of planning permission.”

35.3

Paragraph numbered 10
“The section of the application form to which the Consortium refers reads:
“The application site must be edged clearly with a red line on the location plan. It should include
all land necessary to carry out the proposed development (e.g. land required for access to the site
from a public highway, visibility splays (access around a road junction or access, which should be
free from obstruction), landscaping, car parking and open areas around buildings).”
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35.4

Paragraph numbered 11
“This is also reflected in the Government’s Planning Practice Guidance (“PPG”) which says at
reference ID 14-024-20140306:
“The application site should be edged clearly with a red line on the location plan. It should include
all land necessary to carry out the proposed development (eg land required for access to the site
from a public highway, visibility splays, landscaping, car parking and open areas around
buildings). A blue line should be drawn around any other land owned by the applicant, close to or
adjoining the application site.”

35.5

Paragraph numbered 12
“In interpreting these words it is important not to lose sight of their context. They have not been
drafted as would a policy, still less with the care given to the drafting of legislation. In both cases
are intended as practical guidance to those completing an application for planning permission. They
should therefore be read with a considerable degree of common sense and not subjected to
exegetical legal analysis. If authority is required for this proposition, it is to be found in R (Solo Retail
Limited) v Torridge DC [2019] EWHC 489 (Admin) at para. 33.”

35.6

Paragraph numbered 14
“The issue, therefore, is whether planning permission for the Development can be granted,
notwithstanding that an area included within the visibility splay is on adopted highway outside the
red line boundary. My view is that it can:
a. Firstly, the text of both the application form and the guidance refers to “all land necessary to
carry out the proposed development”. In my view, the word development is of central
importance. If land is not being developed, it does not need to be included within the red line
boundary. Thus, although land that is not adopted highway such that its use needs to be
changed to be used as a visibility splay, it may need to be shown within the red line boundary,
where the land used for the visibility splay is already adopted highway, and no operational
development is required, it does not need to be included within the red line.
b. Secondly, an over literal reading of the application form and PPG would create absurd results.
As those instructing rightly point out, both refer to car parking and open areas around buildings.
However, if the development proposed does not include any car parking it plainly would not be
invalid if the red line on the location plan did not show land for car parking. Similarly, if the
application was such that the footprint of a proposed building meant there were to be no open
areas around it, the effect of the application form is clearly not intended to be that the application
is invalid because it fails to show any open areas. On the contrary, as both the form and the
PPG make clear, the references given are mere examples, and are not intended to be
prescriptive or exhaustive. Ultimately, what land is necessary to carry out the proposed
development will be a matter of judgement for the local planning authority to determine on the
facts of any given case.

35.7

Paragraph numbered 16
“Applying these principles, in my opinion:
Provided that all of the relevant land upon which works to create the access for the Development
fall within the red line boundary, the Council would be entitled to conclude that the land necessary
to carry out the proposed development does not include land falling within the visibility splays but
outwith the red line boundary, which is adopted highway.”

35.8

Paragraph numbered 18
“Moreover, even if I am wrong about that, I am of the view that the prospects of bringing a successful
claim for judicial review would be low. I cannot see what prejudice could be said to result from not
including adopted highway land forming part of the visibility splay within the red line boundary for
the development and, in any event, a claim for judicial review would be likely to be refused
permission and/or relief pursuant to section 31 of the Senior Courts Act 1981 on the basis that it is
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highly likely the outcome would not have been substantially different absent any error of law
identified.”
Yours faithfully

Stephen Reid
Senior Planning Lawyer

acting for South Cambridgeshire District Council

Tel:
Email:

01223 457094 / 07817 730893
stephen.reid@3csharedservices.org
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From: Stephen Reid
Sent: 03 November 2020 08:40
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: 20/02453/S73 (The Retreat, Fews Lane, Longstanton) & 20/03370/OUT (95 Bannold Road,
Waterbeach)

Dear Fews Lane consortium Ltd
I am conscious that when you emailed me just over a week ago last Monday you
said you were “… in the process of drafting further pre-action correspondence in
regards to application 20/02453/S73 (The Retreat, Fews Lane, Longstanton), which
will also apply, to some extent, to the issues concerning application 20/03370/OUT
at 95 Bannold Road, Waterbeach….”
You also said you were “… waiting to hear back from counsel on a couple of points
prior to finalising the letter …” but you should have it to me sometime the following
day.
I await an update.
Thanks
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)
1
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 26 October 2020 08:15
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: 20/02453/S73 (The Retreat, Fews Lane, Longstanton) & 20/03370/OUT (95 Bannold Road, Waterbeach)
Dear Mr Reid,
I am in the process of drafting further pre‐action correspondence in regards to application 20/02453/S73 (The
Retreat, Fews Lane, Longstanton), which will also apply, to some extent, to the issues concerning application
20/03370/OUT at 95 Bannold Road, Waterbeach.
I’m waiting to hear back from counsel on a couple of points prior to finalising the letter, but I should have it to you
sometime tomorrow.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 13 November 2020 08:25
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Update on status of judicial review claims
Dear Mr Reid,
In regards to the prospective judicial review claim concerning the Council’s planning decision at Parcel COM4
Orchard Park, the Consortium would like to thank the Council for its pre‐action protocol response and to inform the
Council that the Consortium has decided not to issue proceedings in this instance.
In regards to the prospective judicial review claim concerning the Council’s planning decision pertaining to 1
Horseheath Road, Linton, the Consortium would like to thank the Council for its pre‐action protocol response and
for deciding to undertake a review of the manner in which it considers application submitted under section 73 of the
1990 Act. The Consortium’s view is that the Council would have only the most remote chance of successfully
defending its decision in this case. However, as the Council’s pre‐action protocol response acknowledges that
serious legal errors were made by the Council in its consideration of this planning application and as the Council has
agreed to undertake a review in order to improve its decision making process in the future, the Consortium has
decided not to issue proceedings in this instance. The Consortium hopes that the Council will recognise the decision
not to bring proceedings in this instance as a gesture of good will. We hope that we can depend on the Council in
the future to endeavour to meet the high standards of public administration expressed in recent statements by the
leader and deputy leader of the Council and by the portfolio holder for planning.
In regards to pending development management decisions in Linton more generally, we would like to bring the
Council’s attention to the outstanding discharge of conditions applications affecting the site at Bartlow Road. In the
view of the Consortium, it is essential that the conditions attached to the extant planning permissions are only
discharged if the details set forth by the applicant comply with the relevant planning conditions. As the Council is
aware, the interpretation of planning conditions is, generally speaking, a matter of law within the jurisdiction of the
courts. The planning conditions relating to flooding at this site (S/1963/15/COND10 and S/1963/15/COND11) are
extraordinarily clear. Should any part of planning conditions 10 or 11 be discharged on the basis of details that do
not comply with the conditions in question, the Consortium will be extremely likely to issue judicial review
proceedings against the Council. The Bartlow Road site is in a sensitive location, and inappropriate development at
this site could pose a serious risk of flooding to a significant number of dwellings within the village.
In regards to the prospective judicial review claims concerning the proposed developments at 95 Bannold Road,
Waterbeach, and The Retreat, Fews Lane, Longstanton, the Consortium would like to thank the Council for its pre‐
action protocol responses. The Consortium disagrees with the positions asserted in the Council’s pre‐action protocol
responses and continues to maintain that the Council has no lawful authority to entertain these applications
pursuant to s. 327A of the 1990 Act and article 7 of the DMPO 2015. The Consortium is likely to issue proceedings in
regards to both applications as the pre‐action protocol has now been completed.
Yesterday you will have received a letter in regards to a prospective judicial review claim concerning trees within the
Knapwell Conservation Area. Given the immediate threat to the trees in question in light of the Council’s unlawful
decision, the Consortium does not consider the judicial review pre‐action protocol to be applicable in this case.
1
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Furthermore, any applications in these proceedings are likely to be issued on a without notice basis. The factual
issues in regards to the prospective claim have been set forth by the Knapwell Parish Meeting in its letter to the
Council dated 11 November. The relevant law concerning legitimate expectations, minimum lawful consultation
procedures, and pre‐determination has been extensively set forth by the Consortium in pre‐action correspondence
and in statements of case from disputes with the Council in the last 12 months. The Consortium considers that the
Council will be likely to argue that its decision was in fact taken on 3 November despite the fact that the Council’s
website states that the decision was taken on 27 October. The Consortium will call the court’s attention to this
argument, which we assume the Council would make if the application were made with notice. We will also call the
court’s attention to the date on the decision letter issued. If the Council provides the Consortium with any other
grounds of defence of its decision or any evidence supporting any defence, the Consortium will make all of this
information known to the court.
The application for pre‐action disclosure in regards to the Council’s decision to instruct Stantec Ltd will be sent to
the Council at the time the application is filed with the court. This will now most likely be on Monday.
The Consortium remains keen to settle all of the outstanding disputes with the Council without the need for further
legal proceedings, and we hope that the Council will continue to keep its prospects for success in each case under
review.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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From: Stephen Reid
Sent: 16 November 2020 07:39
To: Daniel Fulton <dgf@fewslane.co.uk>
Subject: FW: Update on status of judicial review claims

Dear Fews Lane Consortium Ltd
1. I note that in your email sent to me on 13th November you have included the
following:
“…In regards to the prospective judicial review claims concerning the proposed
developments at 95 Bannold Road, Waterbeach, and The Retreat, Fews Lane,
Longstanton, the Consortium would like to thank the Council for its pre-action
protocol responses. The Consortium disagrees with the positions asserted in the
Council’s pre-action protocol responses and continues to maintain that the Council
has no lawful authority to entertain these applications pursuant to s. 327A of the
1990 Act and article 7 of the DMPO 2015. The Consortium is likely to issue
proceedings in regards to both applications as the pre-action protocol has now been
completed…”
2. May I remind you ,however ,that you have not addressed the following
included in the Council’s response on Bannold Road dated 13th October
17

Para 17 of your letter

17.1 Here you acknowledge that not every planning application will require visibility
splays and you give as example, an application submitted for a city centre
development where no vehicular access to the site was possible, and where
you recognize that visibility splays would obviously not be required.
17.2 However, you then continue
“….the Consortium intends to submit that where an application creates a new
vehicular access or proposes the intensified use of an existing vehicular
1
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access, the land necessary for visibility splays must be included within the
area defined by the red line on the location plan…”
17.3
If that proposition is correct then literally thousands of planning applications
up and down the country should be re-visited and be held to be invalid because they
do not show within the red line relevant visibility splays which are within the existing
adopted highway. The same point should likewise apply to a whole host of current
appeals where again the applications which are the subject of those appeals do not
show within the red line on the location plan relevant visibility splays which are
within the existing adopted highway .The reference to appeal cases is also pertinent
in the context of your comments under your para 18 where, in effect ,you suggest
the Secretary of State does not have the power to ignore the statutory requirements
in any case.
3. Can I ask you to address this point either before you issue proceedings or as
part of your proceedings as you seem to think that it would be appropriate that
literally thousands of planning applications up and down the country could, or
should, be brought to a standstill.

PS I hope to email you today with extensive disclosure of various emails etc as to
the engagement of Stantec
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 13 November 2020 08:25
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Update on status of judicial review claims
Dear Mr Reid,
2
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In regards to the prospective judicial review claim concerning the Council’s planning decision at Parcel COM4
Orchard Park, the Consortium would like to thank the Council for its pre‐action protocol response and to inform the
Council that the Consortium has decided not to issue proceedings in this instance.
In regards to the prospective judicial review claim concerning the Council’s planning decision pertaining to 1
Horseheath Road, Linton, the Consortium would like to thank the Council for its pre‐action protocol response and
for deciding to undertake a review of the manner in which it considers application submitted under section 73 of the
1990 Act. The Consortium’s view is that the Council would have only the most remote chance of successfully
defending its decision in this case. However, as the Council’s pre‐action protocol response acknowledges that
serious legal errors were made by the Council in its consideration of this planning application and as the Council has
agreed to undertake a review in order to improve its decision making process in the future, the Consortium has
decided not to issue proceedings in this instance. The Consortium hopes that the Council will recognise the decision
not to bring proceedings in this instance as a gesture of good will. We hope that we can depend on the Council in
the future to endeavour to meet the high standards of public administration expressed in recent statements by the
leader and deputy leader of the Council and by the portfolio holder for planning.
In regards to pending development management decisions in Linton more generally, we would like to bring the
Council’s attention to the outstanding discharge of conditions applications affecting the site at Bartlow Road. In the
view of the Consortium, it is essential that the conditions attached to the extant planning permissions are only
discharged if the details set forth by the applicant comply with the relevant planning conditions. As the Council is
aware, the interpretation of planning conditions is, generally speaking, a matter of law within the jurisdiction of the
courts. The planning conditions relating to flooding at this site (S/1963/15/COND10 and S/1963/15/COND11) are
extraordinarily clear. Should any part of planning conditions 10 or 11 be discharged on the basis of details that do
not comply with the conditions in question, the Consortium will be extremely likely to issue judicial review
proceedings against the Council. The Bartlow Road site is in a sensitive location, and inappropriate development at
this site could pose a serious risk of flooding to a significant number of dwellings within the village.
In regards to the prospective judicial review claims concerning the proposed developments at 95 Bannold Road,
Waterbeach, and The Retreat, Fews Lane, Longstanton, the Consortium would like to thank the Council for its pre‐
action protocol responses. The Consortium disagrees with the positions asserted in the Council’s pre‐action protocol
responses and continues to maintain that the Council has no lawful authority to entertain these applications
pursuant to s. 327A of the 1990 Act and article 7 of the DMPO 2015. The Consortium is likely to issue proceedings in
regards to both applications as the pre‐action protocol has now been completed.
Yesterday you will have received a letter in regards to a prospective judicial review claim concerning trees within the
Knapwell Conservation Area. Given the immediate threat to the trees in question in light of the Council’s unlawful
decision, the Consortium does not consider the judicial review pre‐action protocol to be applicable in this case.
Furthermore, any applications in these proceedings are likely to be issued on a without notice basis. The factual
issues in regards to the prospective claim have been set forth by the Knapwell Parish Meeting in its letter to the
Council dated 11 November. The relevant law concerning legitimate expectations, minimum lawful consultation
procedures, and pre‐determination has been extensively set forth by the Consortium in pre‐action correspondence
and in statements of case from disputes with the Council in the last 12 months. The Consortium considers that the
Council will be likely to argue that its decision was in fact taken on 3 November despite the fact that the Council’s
website states that the decision was taken on 27 October. The Consortium will call the court’s attention to this
argument, which we assume the Council would make if the application were made with notice. We will also call the
court’s attention to the date on the decision letter issued. If the Council provides the Consortium with any other
grounds of defence of its decision or any evidence supporting any defence, the Consortium will make all of this
information known to the court.
The application for pre‐action disclosure in regards to the Council’s decision to instruct Stantec Ltd will be sent to
the Council at the time the application is filed with the court. This will now most likely be on Monday.
The Consortium remains keen to settle all of the outstanding disputes with the Council without the need for further
legal proceedings, and we hope that the Council will continue to keep its prospects for success in each case under
review.
3
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Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 29 December 2020 11:47
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Cc: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>; Glenda Hansen
<Glenda.Hansen@greatercambridgeplanning.org>; Lewis Tomlinson
<Lewis.Tomlinson@greatercambridgeplanning.org>
Subject: Re: planning application 20/02453/S73 ‐ The Retreat, Fews Lane, Longstanton
Importance: High
Dear Mr Reid,
I wanted to confirm that I have received your email and will be in touch regarding both applications in the coming
days.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

On 29 Dec 2020, at 11:45am, Stephen Reid <Stephen.Reid@3csharedservices.org> wrote:

Dear Fews Lane Consortium Ltd

1.

I refer to the email sent on 23rd December .It would be helpful to
hear from you if you intend to provide a substantive response to
1
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that email and ,if so, any likely timescale as to when I may expect
to receive something in such regard.

2.

I am conscious that when you emailed on 13 November 2020 you
included the following

“…In regards to the prospective judicial review claims concerning the
proposed developments at 95 Bannold Road, Waterbeach, and The
Retreat, Fews Lane, Longstanton, the Consortium would like to thank
the Council for its pre-action protocol responses. The Consortium
disagrees with the positions asserted in the Council’s pre-action protocol
responses and continues to maintain that the Council has no lawful
authority to entertain these applications pursuant to s. 327A of the 1990
Act and article 7 of the DMPO 2015. The Consortium is likely to issue
proceedings in regards to both applications as the pre-action protocol
has now been completed….”
“…The Consortium remains keen to settle all of the outstanding disputes
with the Council without the need for further legal proceedings, and we
hope that the Council will continue to keep its prospects for success in
each case under review….”
3.The Council continues to review its various applications etc and in this
context it would be helpful, as indicated above, to hear from you if you
intend to provide a substantive response to the email sent on
23rd December

4.1

I am also conscious that in an earlier email sent on 23rd August
you said:

“….(1) I can confirm that if the Council continues to consider
application 20/02453/S73 in its present form without a location plan
that complies with the requirements stated in the application form the
Consortium will issue judicial review proceedings before a
decision is made .
(3) It is an extraordinarily wasteful use of limited public
resources for the Council to continue to unlawfully consider
invalid planning applications
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(4)The Consortium is likely to seek a prohibiting order rather than a
quashing order as stated in the consortium's initial pre- action
protocol letter…”
4.2
I raise the above (including the bits where I have added the
bold and underlining by way of emphasis ) in the context ,at least in
part, as to point 3 of my email of 23 rd December where I said :
“….3. I note your statement that you are prepared for the
planning committee to determine the application despite your
argument that the application is invalid and is being considered
unlawfully…..”

5. As to your comment as to “…It is an extraordinarily wasteful use of
limited public resources..” I am also mindful that whilst you have said
“…the Consortium will issue judicial review proceedings before a
decision ismade…” you have also said in a letter dated 3rd September
the following :
“…Under Part 1 of the Civil Procedure Rules, parties are required to
help the Court see that disputes are resolved in a manner that saves
expense, that ensures claims are dealt with expeditiously and fairly, and
that takes into account the need for the Court to allow to allocate
resources to other cases ,,,”

6. In the light of the above are you able to indicate your intentions in
respect of application 20/02453/S73?

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice
<image001.png>
Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South
Cambridgeshire District Council
3C Legal Practice – Our Commitment to our Clients:3
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We will endeavour to return telephone calls within 24hrs.
We will acknowledge correspondence (including Emails) within 2 working days of receipt.
We will make sure our clients are aware of the Practice’s complaints procedure.
We will agree key deadlines/operational requirements with clients within 5 working days.
We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Stephen Reid
Sent: 23 December 2020 11:28
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>; Lewis Tomlinson
<Lewis.Tomlinson@greatercambridgeplanning.org>; Sharon Brown
<Sharon.Brown@greatercambridgeplanning.org>; Rory McKenna
<Rory.Mckenna@3csharedservices.org>; Toby Williams
<Toby.Williams@greatercambridgeplanning.org>
Subject: planning application 20/02453/S73 ‐ The Retreat, Fews Lane, Longstanton
Importance: High

.
Dear Fews Lane Consortium Ltd
I write further to your email of 2nd December to Mr Kelly in connection
with the above. In your email you make a number of statements upon
which I seek clarification.
1.

Can you clarify your reasons for stating that “..the application is
invalid and is being considered by the Council unlawfully in
violation of s. 327A of the 1990 Act and article 7 of the 2015
Order…” not least in the context of earlier correspondence on the
point.

2.

You state that “…officers have failed to correctly ascertain the
factual circumstances of the application…” but do not elaborate on
which facts you feel officers have not considered.

3.

I note your statement that you are prepared for the planning
committee to determine the application despite your argument that
the application is invalid and is being considered unlawfully.

4.

Can you indicate what exactly you consider to be “….the
considerable questions of law and planning judgment …” that you
say are raised by this application.

I am also conscious that when you emailed me on 2th October you
said, “…I am in the process of drafting further pre-action
correspondence in regards to application 20/02453/S73 (The Retreat,
Fews Lane, Longstanton), which will also apply, to some extent, to the
issues concerning application 20/03370/OUT at 95 Bannold Road,
Waterbeach.
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I’m waiting to hear back from counsel on a couple of points prior to
finalising the letter, but I should have it to you sometime tomorrow….”
I have emailed you previously for an update as to the above position but
do not appear to have heard back . Given your earlier statement, are
you therefore able to indicate your intentions in respect of application
20/02453/S73?
Yours sincerely
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice
<image001.png>
Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South
Cambridgeshire District Council
3C Legal Practice – Our Commitment to our Clients: We will endeavour to return telephone calls within 24hrs.
 We will acknowledge correspondence (including Emails) within 2 working days of receipt.
 We will make sure our clients are aware of the Practice’s complaints procedure.
 We will agree key deadlines/operational requirements with clients within 5 working days.
 We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 02 December 2020 10:11
To: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>
Cc: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Re: Delegation of planning application 20/02453/S73 ‐ The Retreat, Fews Lane, Longstanton
Dear Mr Kelly,
Thank you for your email.
A bit of background on application 20/02453/S73…
The application is invalid and is being considered by the Council unlawfully in violation of s. 327A of
the 1990 Act and article 7 of the 2015 Order.
The Council’s lawyers have done their best in the pre‐action correspondence to defend the Council’s
decision to entertain the application, but they are in a very difficult position as officers have failed to
correctly ascertain the factual circumstances of the application. I’m afraid that the Council has no
hope of success in this judicial review.
Given that a considerable amount of public resources would be consumed in judicial review
proceedings, we would be willing to allow the planning committee to make a determination of this
application, but given that officers have apparently not grappled with any of the substantive issues
raised by this application, there is no reason for the Consortium to allow this application to remain
under consideration if it is destined for a delegated decision by officers.
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This application raises considerable questions of law and planning judgment, and it would not be
appropriate for it to be determined by officers under delegated powers.
If the Council can not agree to put this application before the committee, I see little hope for
agreement in other areas, and it may be best to let events play out through the legal process.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or
legally privileged. If you have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note
that the Fews Lane Consortium Ltd does not accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

On 1 Dec 2020, at 4:29pm, Kelly Stephen
<Stephen.Kelly@greatercambridgeplanning.org> wrote:
Dear Mr Fulton,
Thank you for your email. I am just checking back with the case officer and
will advise you on this matter shortly.
Yours sincerely
Stephen Kelly | Joint Director of Planning and Economic Development
<image001.jpg>
t: 07711 918993 |e: stephen.kelly@scambs.gov.uk
https://www.scambs.gov.uk/planning/
https://www.cambridge.gov.uk/planning
Greater Cambridge Shared Planning: a strategic partnership between Cambridge City and South
Cambridgeshire District Councils

Please note that as a result of new working arrangements I have
adopted in response to the Covid pandemic, this email may be received
by you outside of your normal working hours. This does not mean that I
am expecting a reply “out of hours” and should not be interpreted as an
obligation to reply to me outside of your normal working day.
From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 30 November 2020 13:38
To: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>
Cc: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Delegation of planning application 20/02453/S73 ‐ The Retreat, Fews Lane,
Longstanton
Dear Mr Kelly,
6
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Could I please ask you to confirm if planning application 20/02453/S73, which
concerns development at The Retreat, Fews Lane, Longstanton, Cambridge CB24
3DP, will be determined by a planning officer or by the Council’s planning
committee?
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information
which is confidential and/or legally privileged. If you have received this email in error, please notify the sender by return email (or
telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

Disclaimer
The information contained in this communication from the sender is confidential. It is
intended solely for use by the recipient and others authorized to receive it. If you are not the
recipient, you are hereby notified that any disclosure, copying, distribution or taking action in
relation of the contents of this information is strictly prohibited and may be unlawful.
This email has been scanned for viruses and malware, and may have been automatically
archived

Disclaimer
The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.
This email has been scanned for viruses and malware, and may have been automatically archived
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From: Stephen Reid
Sent: 29 December 2020 11:50
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>; Glenda Hansen
<Glenda.Hansen@greatercambridgeplanning.org>; Lewis Tomlinson
<Lewis.Tomlinson@greatercambridgeplanning.org>
Subject: RE: planning application 20/02453/S73 ‐ The Retreat, Fews Lane, Longstanton

Dear Fews Lane Consortium Ltd
Please clarify your reference to” both applications”
thanks
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 29 December 2020 11:47
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Cc: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>; Glenda Hansen
<Glenda.Hansen@greatercambridgeplanning.org>; Lewis Tomlinson
<Lewis.Tomlinson@greatercambridgeplanning.org>
Subject: Re: planning application 20/02453/S73 ‐ The Retreat, Fews Lane, Longstanton
Importance: High
1
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Dear Mr Reid,
I wanted to confirm that I have received your email and will be in touch regarding both applications in the coming
days.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336

On 29 Dec 2020, at 11:45am, Stephen Reid <Stephen.Reid@3csharedservices.org> wrote:

Dear Fews Lane Consortium Ltd

1.

I refer to the email sent on 23rd December .It would be helpful to
hear from you if you intend to provide a substantive response to
that email and ,if so, any likely timescale as to when I may expect
to receive something in such regard.

2.

I am conscious that when you emailed on 13 November 2020 you
included the following

“…In regards to the prospective judicial review claims concerning the
proposed developments at 95 Bannold Road, Waterbeach, and The
Retreat, Fews Lane, Longstanton, the Consortium would like to thank
the Council for its pre-action protocol responses. The Consortium
disagrees with the positions asserted in the Council’s pre-action protocol
responses and continues to maintain that the Council has no lawful
authority to entertain these applications pursuant to s. 327A of the 1990
Act and article 7 of the DMPO 2015. The Consortium is likely to issue
proceedings in regards to both applications as the pre-action protocol
has now been completed….”
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“…The Consortium remains keen to settle all of the outstanding disputes
with the Council without the need for further legal proceedings, and we
hope that the Council will continue to keep its prospects for success in
each case under review….”
3.The Council continues to review its various applications etc and in this
context it would be helpful, as indicated above, to hear from you if you
intend to provide a substantive response to the email sent on
23rd December

4.1

I am also conscious that in an earlier email sent on 23rd August
you said:

“….(1) I can confirm that if the Council continues to consider
application 20/02453/S73 in its present form without a location plan
that complies with the requirements stated in the application form the
Consortium will issue judicial review proceedings before a
decision is made .
(3) It is an extraordinarily wasteful use of limited public
resources for the Council to continue to unlawfully consider
invalid planning applications
(4)The Consortium is likely to seek a prohibiting order rather than a
quashing order as stated in the consortium's initial pre- action
protocol letter…”
4.2
I raise the above (including the bits where I have added the
bold and underlining by way of emphasis ) in the context ,at least in
part, as to point 3 of my email of 23 rd December where I said :
“….3. I note your statement that you are prepared for the
planning committee to determine the application despite your
argument that the application is invalid and is being considered
unlawfully…..”

5. As to your comment as to “…It is an extraordinarily wasteful use of
limited public resources..” I am also mindful that whilst you have said
3
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“…the Consortium will issue judicial review proceedings before a
decision ismade…” you have also said in a letter dated 3rd September
the following :
“…Under Part 1 of the Civil Procedure Rules, parties are required to
help the Court see that disputes are resolved in a manner that saves
expense, that ensures claims are dealt with expeditiously and fairly, and
that takes into account the need for the Court to allow to allocate
resources to other cases ,,,”

6. In the light of the above are you able to indicate your intentions in
respect of application 20/02453/S73?

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice
<image001.png>
Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South
Cambridgeshire District Council
3C Legal Practice – Our Commitment to our Clients: We will endeavour to return telephone calls within 24hrs.
 We will acknowledge correspondence (including Emails) within 2 working days of receipt.
 We will make sure our clients are aware of the Practice’s complaints procedure.
 We will agree key deadlines/operational requirements with clients within 5 working days.
 We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Stephen Reid
Sent: 23 December 2020 11:28
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>; Lewis Tomlinson
<Lewis.Tomlinson@greatercambridgeplanning.org>; Sharon Brown
<Sharon.Brown@greatercambridgeplanning.org>; Rory McKenna
<Rory.Mckenna@3csharedservices.org>; Toby Williams
<Toby.Williams@greatercambridgeplanning.org>
Subject: planning application 20/02453/S73 ‐ The Retreat, Fews Lane, Longstanton
Importance: High

.
Dear Fews Lane Consortium Ltd
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I write further to your email of 2nd December to Mr Kelly in connection
with the above. In your email you make a number of statements upon
which I seek clarification.
1.

Can you clarify your reasons for stating that “..the application is
invalid and is being considered by the Council unlawfully in
violation of s. 327A of the 1990 Act and article 7 of the 2015
Order…” not least in the context of earlier correspondence on the
point.

2.

You state that “…officers have failed to correctly ascertain the
factual circumstances of the application…” but do not elaborate on
which facts you feel officers have not considered.

3.

I note your statement that you are prepared for the planning
committee to determine the application despite your argument that
the application is invalid and is being considered unlawfully.

4.

Can you indicate what exactly you consider to be “….the
considerable questions of law and planning judgment …” that you
say are raised by this application.

I am also conscious that when you emailed me on 2th October you
said, “…I am in the process of drafting further pre-action
correspondence in regards to application 20/02453/S73 (The Retreat,
Fews Lane, Longstanton), which will also apply, to some extent, to the
issues concerning application 20/03370/OUT at 95 Bannold Road,
Waterbeach.
I’m waiting to hear back from counsel on a couple of points prior to
finalising the letter, but I should have it to you sometime tomorrow….”
I have emailed you previously for an update as to the above position but
do not appear to have heard back . Given your earlier statement, are
you therefore able to indicate your intentions in respect of application
20/02453/S73?
Yours sincerely
Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice
<image001.png>
Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South
Cambridgeshire District Council
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3C Legal Practice – Our Commitment to our Clients: We will endeavour to return telephone calls within 24hrs.
 We will acknowledge correspondence (including Emails) within 2 working days of receipt.
 We will make sure our clients are aware of the Practice’s complaints procedure.
 We will agree key deadlines/operational requirements with clients within 5 working days.
 We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 02 December 2020 10:11
To: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>
Cc: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Re: Delegation of planning application 20/02453/S73 ‐ The Retreat, Fews Lane, Longstanton
Dear Mr Kelly,
Thank you for your email.
A bit of background on application 20/02453/S73…
The application is invalid and is being considered by the Council unlawfully in violation of s. 327A of
the 1990 Act and article 7 of the 2015 Order.
The Council’s lawyers have done their best in the pre‐action correspondence to defend the Council’s
decision to entertain the application, but they are in a very difficult position as officers have failed to
correctly ascertain the factual circumstances of the application. I’m afraid that the Council has no
hope of success in this judicial review.
Given that a considerable amount of public resources would be consumed in judicial review
proceedings, we would be willing to allow the planning committee to make a determination of this
application, but given that officers have apparently not grappled with any of the substantive issues
raised by this application, there is no reason for the Consortium to allow this application to remain
under consideration if it is destined for a delegated decision by officers.
This application raises considerable questions of law and planning judgment, and it would not be
appropriate for it to be determined by officers under delegated powers.
If the Council can not agree to put this application before the committee, I see little hope for
agreement in other areas, and it may be best to let events play out through the legal process.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or
legally privileged. If you have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note
that the Fews Lane Consortium Ltd does not accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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On 1 Dec 2020, at 4:29pm, Kelly Stephen
<Stephen.Kelly@greatercambridgeplanning.org> wrote:
Dear Mr Fulton,
Thank you for your email. I am just checking back with the case officer and
will advise you on this matter shortly.
Yours sincerely
Stephen Kelly | Joint Director of Planning and Economic Development
<image001.jpg>
t: 07711 918993 |e: stephen.kelly@scambs.gov.uk
https://www.scambs.gov.uk/planning/
https://www.cambridge.gov.uk/planning
Greater Cambridge Shared Planning: a strategic partnership between Cambridge City and South
Cambridgeshire District Councils

Please note that as a result of new working arrangements I have
adopted in response to the Covid pandemic, this email may be received
by you outside of your normal working hours. This does not mean that I
am expecting a reply “out of hours” and should not be interpreted as an
obligation to reply to me outside of your normal working day.
From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 30 November 2020 13:38
To: Kelly Stephen <Stephen.Kelly@greatercambridgeplanning.org>
Cc: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: Delegation of planning application 20/02453/S73 ‐ The Retreat, Fews Lane,
Longstanton
Dear Mr Kelly,
Could I please ask you to confirm if planning application 20/02453/S73, which
concerns development at The Retreat, Fews Lane, Longstanton, Cambridge CB24
3DP, will be determined by a planning officer or by the Council’s planning
committee?
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information
which is confidential and/or legally privileged. If you have received this email in error, please notify the sender by return email (or
telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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Disclaimer
The information contained in this communication from the sender is confidential. It is
intended solely for use by the recipient and others authorized to receive it. If you are not the
recipient, you are hereby notified that any disclosure, copying, distribution or taking action in
relation of the contents of this information is strictly prohibited and may be unlawful.
This email has been scanned for viruses and malware, and may have been automatically
archived

Disclaimer
The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.
This email has been scanned for viruses and malware, and may have been automatically archived
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From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 04 February 2021 13:04
To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: 20/04223/HFUL – 20A Pipers Close, Fowlmere SG8 7RX
Dear Mr Reid,
I believe that at one point in the past several months, the Council was of the view that section 65(5) of the Town and
Country Planning Act 1990 and article 13(1) of the Development Management Procedure Order 2015 do not apply
to parts of the land to which a planning application relates when that land is owned by a highway authority.
I believe that you restated this position when we met with Sharon Brown on 8 January, arguing that if section 65(5)
of the 1990 Act and article 13(1) of the 2015 Order did apply to land owned by highway authorities, then thousands
of planning decisions up and down the country would be subject to legal challenge.
Could I ask you to please confirm if I have correctly understood the Council’s position on this issue, and if not, could I
please ask you to explain how I have misunderstood the Council’s position?
Planning application 20/04223/HFUL seeks permission for a new access and an extension of the existing parking and
turning area at 20A Pipers Close, Fowlmere SG8 7RX.
The applicant is Mr Sean Gentle, who appears to be applying for planning permission on behalf of South
Cambridgeshire District Council.
The property at 20A Pipers Close appears to be owned by South Cambridgeshire District Council.
Pipers Close appears to be an adopted public highway.
The application proposes development of the highway verge along Pipers Close and the footway along Pipers Close.
The land on which this development would be carried out appears to be owned by the local highway authority.
The applicant has completed Ownership Certificate A, stating that on the day 21 days before the date of the
application no one except the applicant was the owner of any part of the land to which the application relates.
Section 65(6) of the 1990 Act provides that:
“If any person—
(a) issues a certificate which purports to comply with any requirement imposed by virtue of this section and
contains a statement which he knows to be false or misleading in a material particular; or
(b) recklessly issues a certificate which purports to comply with any such requirement and contains a
statement which is false or misleading in a material particular,
he shall be guilty of an offence.”
Section 65(7) of the 1990 Act provides that:
1
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“A person guilty of an offence under this section shall be liable on summary conviction to a fine not exceeding
level 5 on the standard scale.”
It is the view of the Consortium that the legal position asserted by the Council, which is summarised in the first
paragraph of this email, is not correct, and I would respectfully like to ask the Council to please reconsider its
position on this issue.
Kind regards,
Daniel Fulton
Director
Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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From: Stephen Reid
Sent: 09 February 2021 08:37
To: Daniel Fulton <dgf@fewslane.co.uk>
Cc: Carter Chris <Chris.Carter@greatercambridgeplanning.org>
Subject: FW: 20ch/04223/HFUL – 20A Pipers Close, Fowlmere SG8 7RX

Dear Fews Lane Consortium Ltd
I am conscious that when you emailed me on 4th February your email began as
follows:
“….I believe that at one point in the past several months, the Council was of the
view that section 65(5) of the Town and Country Planning Act 1990 and article 13(1)
of the Development Management Procedure Order 2015 do not apply to parts of the
land to which a planning application relates when that land is owned by a highway
authority.
I believe that you restated this position when we met with Sharon Brown on 8
January, arguing that if section 65(5) of the 1990 Act and article 13(1) of the 2015
Order did apply to land owned by highway authorities, then thousands of planning
decisions up and down the country would be subject to legal challenge.
Could I ask you to please confirm if I have correctly understood the Council’s
position on this issue, and if not, could I please ask you to explain how I have
misunderstood the Council’s position?...”
The Council’s position is that a planning application where the red line on the
location plan forming part of the planning application does not include visibility
splays where those visibility splays are within the existing adopted highway the
application is not an invalid application because the red line does not extend to
cover such visibility splays which are within the existing adopted highway.

I am conscious that in an earlier email sent on 13th November 2020 you included the
following:
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“…In regards to the prospective judicial review claims concerning the proposed
developments at 95 Bannold Road ,Waterbeach and The Retreat, Fews Lane,
Longstanton, the Consortium would like to thank the Council pre-action
protocol responses. The Consortium disagrees with the positions asserted in
the Council’s pre-action protocol responses and continues to maintain that the
Council has no lawful authority to entertain these applications pursuant to s.
327A of the 1990 Act and article 7 of the DMPO 2015. The Consortium is likely
to issue proceedings in regards to both applications as the pre-action protocol
has now been completed….”
At that stage the points at issue appeared to be the suggestion that the Council had
no lawful authority to entertain the relevant applications pursuant to s. 327A of
the 1990 Act and article 7 of the DMPO 2015 and now the points being raised
are in relation to section 65(5) of the Town and Country Planning Act 1990 and
article 13(1) of the Development Management Procedure Order 2015 .
Are you able to clarify whether section 65(5) of the Town and Country Planning Act
1990 and article 13(1) of the Development Management Procedure Order 2015
remain points of concern?
I am not familiar with the application for 20A Pipers Close ,Fowlmere
(20/04223/HFUL) and understand that someone in the Planning team is looking at
that application in the context of the points you have raised.

Stephen Reid
Senior Planning Lawyer
3C Shared Services – Legal Practice

Telephone: 0781 7730893
Email: stephen.reid@3csharedservices.org
3C Shared Services is a strategic partnership between Cambridge City Council, Huntingdonshire District Council and South Cambridgeshire
District Council
3C Legal Practice – Our Commitment to our Clients:
We will endeavour to return telephone calls within 24hrs.

We will acknowledge correspondence (including Emails) within 2 working days of receipt.

We will make sure our clients are aware of the Practice’s complaints procedure.

We will agree key deadlines/operational requirements with clients within 5 working days.

We will regularly update our clients on progress (weekly unless no movement on a particular matter)

From: Daniel Fulton <dgf@fewslane.co.uk>
Sent: 04 February 2021 13:04
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To: Stephen Reid <Stephen.Reid@3csharedservices.org>
Subject: 20/04223/HFUL – 20A Pipers Close, Fowlmere SG8 7RX
Dear Mr Reid,
I believe that at one point in the past several months, the Council was of the view that section 65(5) of the Town and
Country Planning Act 1990 and article 13(1) of the Development Management Procedure Order 2015 do not apply
to parts of the land to which a planning application relates when that land is owned by a highway authority.
I believe that you restated this position when we met with Sharon Brown on 8 January, arguing that if section 65(5)
of the 1990 Act and article 13(1) of the 2015 Order did apply to land owned by highway authorities, then thousands
of planning decisions up and down the country would be subject to legal challenge.
Could I ask you to please confirm if I have correctly understood the Council’s position on this issue, and if not, could I
please ask you to explain how I have misunderstood the Council’s position?
Planning application 20/04223/HFUL seeks permission for a new access and an extension of the existing parking and
turning area at 20A Pipers Close, Fowlmere SG8 7RX.
The applicant is Mr Sean Gentle, who appears to be applying for planning permission on behalf of South
Cambridgeshire District Council.
The property at 20A Pipers Close appears to be owned by South Cambridgeshire District Council.
Pipers Close appears to be an adopted public highway.
The application proposes development of the highway verge along Pipers Close and the footway along Pipers Close.
The land on which this development would be carried out appears to be owned by the local highway authority.
The applicant has completed Ownership Certificate A, stating that on the day 21 days before the date of the
application no one except the applicant was the owner of any part of the land to which the application relates.
Section 65(6) of the 1990 Act provides that:
“If any person—
(a) issues a certificate which purports to comply with any requirement imposed by virtue of this section and
contains a statement which he knows to be false or misleading in a material particular; or
(b) recklessly issues a certificate which purports to comply with any such requirement and contains a
statement which is false or misleading in a material particular,
he shall be guilty of an offence.”
Section 65(7) of the 1990 Act provides that:
“A person guilty of an offence under this section shall be liable on summary conviction to a fine not exceeding
level 5 on the standard scale.”
It is the view of the Consortium that the legal position asserted by the Council, which is summarised in the first
paragraph of this email, is not correct, and I would respectfully like to ask the Council to please reconsider its
position on this issue.
Kind regards,
Daniel Fulton
Director
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Fews Lane Consortium Ltd
The Elms
Fews Lane
Longstanton
Cambridge
CB24 3DP
tel. 01954 789237
This email, together with any files transmitted with it, is only for the use of its intended recipient(s). It may contain information which is confidential and/or legally privileged. If you
have received this email in error, please notify the sender by return email (or telephone) and delete the original message. Please note that the Fews Lane Consortium Ltd does not
accept service by email.
The Fews Lane Consortium Ltd is registered in England and Wales. Company No. 11688336
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